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AZ CORP COMMISSION
DOCKET CONTROL

Docket Control Center
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Arizona Comomifw Commission

D O C K E I . ; D

FEB -1 2008
Ernest G. Johnson
Dire ctor, Utilitie s  Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
P hoe nix, Arizona  85007

DOCKET U
-44-44-c-i*'* "T"

HY

Re : Ge ne ric Inve s tiga tion into P re fe rre d Ca m'e r Arra nge me nts
Doc ke t No . : T-00000K-04-0927

Dear Mr. Johnson:

Attached are the Comments of Accipiter Communications, Inc., (now doing business as Zora Communications)
in Response to Staff's Preferred Provider Agreements Issues List dated November 6, 2007 filed in the above
referenced Generic Docket. Per your request, the original and 13 copies of this letter with attachments are being
filed in docket control.

As gene ra l comments  Accipite r incorpora te s  and re fe rences  its  "Initia l Comments" brie f filed in this  Docke t on
March 22, 2007, and "Supplementa l Comments ," filed on July 27, 2007.

The Preferred Provider Agreements ("PPAs") that are of primary concern to Accipiter in its service area are
secret PPAs in new Master Planned Communities ("MPC"). These PPAs often include the `evelc»per cf the
MPC paying the preferred provider to subsidize the preferred provider's initial installation of facilities in the
MPC. The developer also agrees to sign up homebuyers for the preferred provider's services frequently using
the homeowners' association which is initially controlled by the developer. In return, the preferred provider
agrees to pay to the developer a specified increasing share of the preferred provider's subscriber revenues. The
kickbacks are not limited by the amount of subsidy paid by the developer but instead are derived from the
market penetration rates achieved for the preferred provider in the MPC. The economic incentives built into
these PPAs first of all undennine the otherwise cooperative relationships that normally exist between those
building MPCs and the service providers that desire to offer competing telecommunications services to new
homeowners and businesses moving into the MPCs, and secondly destroy competition in MPCs.

End the  secrecy. PPAs should be  tiled with the  Commiss ion for a ll to see  and grasp.
The  Commiss ion would be  aware  of the  payment commitments  of the  utilitie s  it regula te s .•
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The  ra tepayers  could know how much of the ir monthly Te lecom bills  a re  s iphoned back to the
deve lopers  of the  MPC.
The  compe ting se rvice  provide rs  should know wha t the  pre fe rred provide r's  te rns  a re .
Disclosure  of PPA te rms should occur in a  time ly fa shion so tha t the  vita l firs t mover advantage  is
not a lways  entire ly ceded to the  pre fe rred provider.

Weighted commission payments are little understood despite the vast dollars involved. These terns set the
amount of kickbacked dollars paid by the preferred provider. The kickbacks are calculated from the number of
customers that subscribe or from the revenues collected by the preferred provider. One should realize the effect
of these weighted payment schemes Olen worth millions of dollars. They create tremendous economic
incentives for the developer which controls access to the MPC (and therefore controls access to the customers)
to exclude the competition.

It was  through secrecy combined with the  anticompetitive  behavior encouraged by we ighted commiss ion
payments  tha t the  most graphic example  of an anticompe titive  PPA (tha t Accipite r is  aware  of) in Arizona  was
a llowed to be  crea ted. In the  Vis tancia  MPC, a  typica l PPA with kickback payments  from the  pre fe rred
provider to the  deve loper eventua lly grew and was transformed by the  parties  to the  PPA into a  tangled web of
priva te  te lecommunica tions  easements  and licens ing te rms. The  deve loper demanded a  million dolla rs  in entry
fees  for its  priva te  easements  superimposed over the  public utility easements  in the  MPC. The  million dolla r
entry fee s  we re  cla imed to be  cha rged equa lly to a ll provide rs  in the  MPC. Howeve r the  million dolla r
payments  were  not incurred by the  preferred provider but instead was fabrica ted out of sham payments  back and
forth with the  MPC and buried within the  secre t PPA, a ll in an e ffort to exclude  the  compe tition from the  MPC
customers . For marke t forces  to work properly, the  secrecy must end.

In 1997 the Commission tried to ensure that the major preferred provider operating in Accipiter's new service
area would give prior notice of its entry into unnerved areas. However this has not been done in an effort to
gain quietly the advantages discussed above.

For dra fting Arizona  regula tions  we  be lieve  tha t the  North Ca rolina  regula tions  with the ir de finitions  of
"pre fe rred provide r contracts" and "we ighted commiss ion provis ions" can be  used a s  a  s ta rting point. However,
ins tead of us ing the  "e lecting provider" and "exempted provider" concepts  and the  resa le  requirements  tha t
North Carolina  adopted, Accipite r recommends tha t ea rly open disclosure  of the  te rms of a ll PPAs should be  a t
the  heart of Arizona  regula tions  des igned to reduce  s ignificantly the  anticompetitive  incentives  tha t PPAs
curre ntly fos te r.

Attached are  Accipite r's  specific responses to the  enumera ted issues lis ted by Staff.

S ince re ly,

ACCIP ITE MMUNICATIONS, INC.

Patti am
I
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1 ORIGINAL and 13 copie s  filed this
le t day of Februa ry, 2008, with:
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Docke t Control
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington
Phoe nix, Arizona  85007
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COPY of the  foregoing hand-de livered
this  1s t day of Febmary, 2008, to:
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Dwight D. Nodes , Ass is tant Chie f Adminis tra tive  Law Judge
He a ring Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
Phoenix, AZ 8500711
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Maureen A. Scott, Senior Sta ff Counse l
Le ga l Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
Phoenix, AZ 85007
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Ernest G. Johnson, Director
Utilitie s  Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington
Phoenix, AZ 85007
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Greg L. Rogers
Leve l 3 Communica tions , LLC
1025 Eldorado Boulevard
Bloomfie ld, Colorado 8002 l
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Micha e l M. Gra nt
Ga llaghe r & Kennedy, P .A.
2575 East Camelback Road
Phoenix, Arizona  850 l6
Attorne y for AT&T Communica tions
Of Mounta in Sta tes , Inc. and TCG Phoenix
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6
Gregory Castle
AT&T Se rvice s , Inc.
525 Market Stree t, Room 2022
San Francisco, California  94105
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Gregory T. Diamond
Coved Communica tions  Company
7901 Lowry Boulevard, 2nd Floor
Denver, Colorado 80230
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Lorra ine  A. Koce n
Ve rizon Ca lifornia , Inc.
112 South Lakeview Canyon Road
Ma il Code : CA501LS
Thousand Oaks, California  91362

15

16

17

Rura l Ne twork Services
Pos t Office  Box 167
Weiser, Idaho 83672
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19

20
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Michae l W. Pa tten
Roshka  DeWulf & Pa tten, PLC
One Arizona  Center
400 East Van Buren, Suite  800
Phoenix, Arizona  85004
Attorneys  for Cox Arizona  Te lecom, LLC

22
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25

Ma rk A. DiNunzio
Cox Arizona  Te le com, LLC
1550 West Deer Valley Road
MS DV3-16, Building C
Phoenix, Arizona  85027
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Norma n G. Cutright
Qwest Corpora tion
20 East Thomas Road, 16*" Floor
Phoenix, Arizona  85012

4
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Reed Peterson
Qwest Corpora tion
20 East Thomas Road, 16th Floor
Phoenix, Arizona  85012
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Charles  H. Carra thers , III
General Counsel, South Centra l Region
Ve rizon, Inc.
HQE03H52
600 Hidden Ridge
Irving, Texas  750 l5

12
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14
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Thomas Campbell
Micha e l He lle r
Lewis  and Rock, LLP
40 North Centra l
Phoenix, Arizona  85004
Attorne ys  for Ve rizon

16
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Scott S. Wakefie ld, Chief Counse l
Res identia l Utility Consumer Office
1110 West Washington, Suite  220
Phoe nix, Arizona  85007

19
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Je ffrey W. Crocke tt
Bradley S . Ca rroll
Sne ll & Wilme r, L.L.P .
One Arizona  Center
400 E. Van Buren
Phoe nix, AZ 85004-22002
Attorne ys  for ALECA
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6 , 2007

PPA 1-1 Wha t do you be lie ve  the  scope  of this  proce e ding should be  a nd wha t
issues should the Commission address with respect to the use of preferred
provider/preferred ca rrie r/marke ting agreements in  ma s te r p la nne d
communities?

Response: The  scope  of this  proceeding should include  agreements  be tween rea l
esta te  developers  and suppliers  of communications services  tha t limit the
ability of compe ting communica tions  supplie rs  to provide  the ir se rvice s
within mas te r planned communitie s . The  kinds  of limita tions  tha t should
be addressed include excluding competing suppliers from the development
altogether, ra is ing rivals ' costs  of entering the  development, and providing
for e xclus ive  ma rke ting a gre e me nts . Ra is ing riva ls ' cos ts  involve s
keeping compe titors  out until a fte r the  s tree ts  a re  paved and s idewa lks ,
driveways  and curbs  a re  ins ta lled. Ra is ing riva l's  cos ts  may a lso involve
pre ve nting te le communica tions  ca rrie rs  from a chie ving e conomie s  of
s cope  by e xcluding the m from the  provis ion of broa dba nd a nd vide o
services  or requiring homeowners  to pay fees  for such se rvices  from the
de ve lope r's  chos e n s upplie r whe the r the y s ubs cribe  to the m or not.
Among the  public  in te re s t is s ue s  a t s ta ke  a re  the  ne e d to  prohibit
a nticompe titive  pra ctice s , ma ke  public the  a rra nge me nts  tha t ma y be
contrary to the  inte res ts  of homeowners  and enforce  carrie r-of-las t-resort
obliga tions .

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@

\\Prolaw\prolaw\Documents\11275\11275-001\424599_2.doc 1



RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T_00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-2 Does  your company ente r into pre fe rred provide r/pre fe rred
carrie r agreements  with property owners /deve lopers  of maste r planned
communities  tha t address issues associa ted with:

a .
b .
c .
d.
e .

The  ins ta lla tion of te le communica tions  ne twork facilitie s?
The  price  a ssocia ted with the  ins ta lla tion of those  facilitie s?
Marke ting of te lecommunica tions  se rvices?
Dis tribution of sa le s  lite ra ture?
S ta te me nts  re ga rding the  prope rty owne r/de ve lope r's  "pre fe rre d"
provide r of te lecommunica tions  se rvices?
Incentives  to the  prope rty owner/deve lope r to encourage  end use r
customers to obta in te le communica tions se rvice fro m  th e
"pre fe rred" provide r of te lecommunica tions  se rvices?

Response: No. Accipite r ha s  not e nte re d into PPAs  with prope rty owne rs /de ve lope rs
of maste r planned communities .

Accipite r e nte re d into a  S e ttle me nt Agre e me nt with Cox a nd the  ma s te r
de ve lope r in the  Vis ta ncia  De ve lopme nt in orde r to "in-do" a  P P A tha t
ha d pre vious ly e xis te d in  tha t de ve lopme nt, which a rgua bly could be
considered to address  the  above  lis ted items. The  Se ttlement Agreement is
c u rre n tly u n d e r re vie w b y th e  Co mmis s io n  in  ACC Do c ke t No .  T-
0347lA-05-0064. The  se ttle me nt re quire s  the  ma s te r de ve lope r to use  its
be s t e fforts  to e ncoura ge  home builde rs  or comme rcia l de ve lope rs  in the
Vis tancia  Deve lopment not to ente r into exclusive  marke ting a rrangements
with  communica tion  s e rvice s  provide rs , a nd  (a mong o the r th ings ) it
re quire s  the  ma s te r de ve lope r to dis tribute  ma rke ting lite ra ture  of Cox or
Accipite r to the  builde rs  in the  de ve lopme nt if re que s te d by the  s e rvice
provide rs . The  S e ttle me nt Agre e me nt a ls o include s  te rns  re la ting to
a cquis ition of la nd by Accipite r for ins ta lla tion of its  e quipme nt, a nd it
addresses numerous other issues.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-3 Please describe wha t you would characte rize as a pre fe rred
provide r/pre fe rre d ca rrie r a gre e me nt. P le a s e  de s cribe  in  de ta il the
provis ions  of a ny pre fe rre d provide r/pre fe rre d ca rrie r a gre e me nt tha t you
ha ve  e nte re d into with prope rty owne rs /de ve lope rs  of ma s te r pla nne d
communitie s .

Response: P re fe rre d ca rrie r a rra nge me nts  include  a gre e me nts  be twe e n re a l e s ta te
de ve lope rs  a nd communica tions  supplie rs  tha t ofte n re s trict the  a bility of
compe ting communica tions  s upplie rs  to  provide  the ir s e rvice s  within
maste r planned communitie s , including excluding compe titors  from access
to homes , homeowners  and rights  of way, limiting homeowners ' choice  of
provide rs  and preventing riva ls  from marke ting the ir se rvices .

The  North Ca rolina  Commis s ion in its  re gula tions  re la ting to P P As  us e d
the  te rm "pre fe rred provide r contract" de fined a s  follows :

"P re fe rred provide r contract" me a ns  a  contra ct be twe e n a  pa rticula r loca l
se rvice  provide r and the  owne r or deve lope r of a  deve lopment, giving the
pre fe rre d provide r s pe cia l s ta tus  or rights  not a va ila ble  to  othe r loca l
se rvice  provide rs .

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-4 If your re s pons e  to P P A 1-2 is  in  the  a ffirma tive , ple a s e  de s cribe  a ny
re ve nue  sha ring provis ions  from such a gre e me nts . Are  re ve nue  sha ring
provis ions  a  s tandard or typica l provis ion in such agreements .

Response: Not a pplica ble

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928)501-5000
psherrill teamzona.com@
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF'S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET no. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-5 P le a se  de scribe  wha t you would cha ra cte rize  a s  a  ma rke ting a gre e me nt.
P le a se  de scribe  in de ta il the  provis ions  of a ny ma rke ting a gre e me nt tha t
you have  ente red into with prope rty owners /deve lope rs  of mas te r planned
communitie s .

Response: A ma rke tin g  a g re e me n t with in  a  ma s te r p la n n e d  co mmu n ity o fte n
pre ve nts  riva ls  of a  de ve lope r's  chos e n communica tions  provide r from
advertis ing the ir se rvices  on the  deve loper's  premises .

Acc ip ite r b e lie ve s  th a t a  "ma rke tin g  a g re e me n t" o f co n ce rn  in  th e
re gula tory s e ns e  would be  one  tha t a ls o fa lls  within the  de finition of a
PPA as  de fined in the  North Carolina  regula tions :

"P re fe rre d provide r contra ct" me a ns  a  contra ct be twe e n a  pa rticula r loca l
se rvice  provide r and the  owne r or deve lope r of a  deve lopment, giving the
pre fe rre d provide r s pe cia l s ta tus  or rights  not a va ila ble  to  othe r loca l
se rvice  provide rs .

A pre fe rre d provide r a gre e me nt tha t a ddre s s e s  "ma rke ting"
considered a  "marke ting agreement."

would be

Ac c ip ite r h a s  n o t e n te re d  in to  a n y "ma rke tin g  a g re e me n ts "
developer/owners. See  the  response to PPA 1-2.

with

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill tean1z0na.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET no. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-6 P le a s e  provide  the  fo llowing informa tion for e a ch pre fe rre d  provide r
a gre e me nt/pre fe rre d ca rrie r/ma rke ting a gre e me nt with ma s te r pla nne d
communitie s  s igne d s ince  April 1 , 1998 to  curre nt within  the  S ta te  of
Arizona . P le a se  provide  a ll informa tion in e xce l, spre a dshe e t, e le ctronic
file  fo rma t. Ea ch ite m na me d be low s hould be  ta ke n to  re pre s e nt a
column heading in an excel spreadsheet.

a .
b .
c .
d.

g.
h .
i.

The name and date of each agreement.
The  name of the  maste r planned community.
The  name of each party participa ting in the  agreement.
A c o n ta c t n a me  c o rre s p o n d in g  to  th e  n a me  o f e a c h  p a rty
pa rticipa ting in the  agreement.
The address of the  contact name corresponding to the  name of each
party pa rticipa ting in the  agreement.
The  phone  number of the  contact name corresponding to the  name
of each party participa ting in the  agreement.
The  s igning (From) da te  of the  agreement.
The  ending da te  (To) of the  agreement.
The  numbe r of re s ide ntia l units , home s , ma in a ccounts  or line s
expected to be  covered by the  agreement.
The  number of bus iness  units , ma in accounts  or line s  expected to
be covered by the  agreement.

Response: Not applicable . See  the  response  to PPA 1-2.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-7 Ha ve you entered in to an agreement tha t prohibits prope rty
owners /deve lopers from ma rke ting the services o f other
te le communica tions  s e rvice  p rovide rs  with in  s uch  ma s te r p la nne d
communitie s?

Response: No .

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-8 Ca n prope rty owne rs /de ve lope rs  who ha ve  pre fe rre d provide r/pre fe rre d
ca rrie r o r ma rke ting  a g re e me n ts  with  you  d is tribu te ,  o r a llow to  be
dis tribute d, the  a dve rtis ing lite ra ture  of a ny othe r te le communica tions
company?

Response: Not a pplica ble . S e e  the  re s pons e  to S TF 1.7.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET no. T-00000K-04-0927
DATED NQVEMBER 6, 2007

P P A 1-9 If your re s pons e  to  P P A 1-8 is  ne ga tive , ple a s e  indica te  whe the r you
conside r such te rms to be  anti-competitive  from the  end-use rs ' pe rspective
and the  ra tiona le  for your pos ition.

Response: Exclus ive  ma rke ting a gre e me nts  with de ve lope rs  ca n ofte n s pa wn a nti-
compe titive  conduct. The  de ve lope r holds  a  unique  pos ition with re ga rd
to ma rke ting a ctivitie s  a ime d towa rd to ne w home  buye rs  in MP Cs . Firs t
of a ll the re  is  an obvious  advantage  to a  pre fe rred provider ga ined through
a cce s s  to  informa tion tha t a llows  e a rly ide ntifica tion of s e rious  home
buye rs  a nd through the  dire ct a cce s s  to buye rs  tha t is  ofte n obta ine d by
contra cting to  e mploy the  de ve lope r/builde r's  s a le s  force  to  s ign the
cus tome rs  for Te le com se rvice  a t the  sa me  time  buye rs  a re  se le cting the
othe r options  for the ir new homes . Then making ma tte rs  much worse , the
pre fe rre d  provide r a gre e me nts  o fte n  s pe cify "we ighte d  commis s ion
provis ions" to be  pa id to the  deve loper.

The  North Ca rolina  re gula tions  de fine  "we ighte d commis s ion provis ions
a s  follows :

"Weighted commis s ion provis ions " a re  provis ions  of a  pre fe rre d
provider contract providing for the payment of commissions to an owner
or de ve lope r tha t (A) a re  ba se d on the  numbe r of cus tome rs  in the
development who purchase service from the preferred provider, or (B) are
based on a percentage of the revenues received by the preferred provider
from customers in the development, or (C) otherwise provide a financial
ince ntive  for the  owne r or de ve lope r to e xclude  compe titors  of the
preferred provider from the development.

Depending on how the  PPA is  s tructured and the  s ize  of the  deve lopment,
unde r the s e  we ighte d commis s ion provis ions  a chie ving e ve n a s  little  a s
five  o r te n  p e rce n t h ig h e r p e n e tra tio n  ra te s  ca n  re s u lt in  ma s s ive
d iffe re n c e s  in  th e  a mo u n t o f c o mmis s io n  mo n e y re c e ive d  b y th e
deve loper. These  weighted commission pay sca les  provide  huge  moneta ry
incentives  for the  deve lope r to "lock up" the  deve lopment for the  pre fe rred
provide r without any expre ss  contract te rms  requiring the  deve lope r to do
so.

For e xa mple s  of "we ighte d commis s ion provis ions " s e e  the  a tta che d
Exhibit A, Co-Ma rke ting Agre e me nt (the  compe ns a tion s che dule  is  in
e xhibit G (the  fina l a tta chme nt) to tha t a gre e me nt), a nd s e  the  a tta che d
Exh ib it  B, P rope rty Access  Agreement (the  compensa tion schedule  is  in
paragraph #8 of tha t agreement, a t pages  l l & 12).
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P P A 1-10

Response:

Do your a gre e me nts  include  s e rvice s  othe r tha n te le communica tions
services?
Not applicable . See  the  response  to PPA 1-2.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET no. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-11 Wha t cons ide ra tion do prope rty owne rs /de ve lope rs  of ma s te r pla nne d
communitie s  re ce ive  a s  compe ns a tion for e nte ring into e ithe r pre fe rre d
provide r/pre fe rred ca rrie r/marke ting agreements  with te lecommunica tions
ca rrie rs? .

Response: Although Accipite r ha s  not pa rtic ipa te d in pre fe rre d provide r/pre fe rre d
ca rrie r/ma rke ting a gre e me nts  with prope rty owne rs /de ve lope rs , Accipite r
be lie ve s  tha t within s uch a gre e me nts  the  de ve lope r ofte n re ce ive s  ca s h
compe ns a tion in va rious  forms . The  compe ns a tion e le me nts  within the s e
a gre e me nts  a re  ofte n s truc ture d s o tha t the  de ve lope r re ce ive s  more
compe ns a tion a s  the  pre fe rre d ca rrie r a chie ve s  highe r le ve ls  of ma rke t
pe ne tra tion or re ve nue  s tre a ms  within the  de ve lopme nt, thus  giving the
de ve lope r a n ince ntive  to provide  the  pre fe rre d ca rrie r with a s  much of a
compe titive  a dva nta ge  a s  pos s ible . The  de ve lope r a ls o ma y re ce ive  a
commitme nt from the  pre fe rre d provide r to provide  s e rvice  on a  time ly
bas is . S pe cifie d minimum le ve ls  of s e rvice  a nd pricing provis ions  ma y
a ls o be  include d. S ome  P P As  a ls o a ddre s s  fre e  or re duce d price  s e rvice
s uch a s  s e rvice  for community channe ls  or common a rea  s e rvice s  or bulk
s e rvic e  a rra ignm e n ts  tha t p rovide  a  m in im um  s e rvic e  pa id  th rough
involunta ry a s s ocia tion due s  impos e d whe the r the  home owne r e le cts  to
re ce ive  the  s e rvice  or not. S e e  a ls o, Accipite r's  re s pons e  to P P A 1-9
above .

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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P P A 1-12 Do your a gre e me nts  include  ite ms  s uch a s  e xclus ive  ma rke ting rights
which limits  the  a bility of your compe titors  to  ma rke t the ir s e rvice s  in
a re a s  wh e re  yo u  h a ve  e n te re d  in to  a g re e me n ts  with  th e  p ro p e rty
owners/developers  of master planned communities?

Response: Not applicable . See  the  response  to PPA 1-2.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-13 S hould pre fe rre d provide r/pre fe rre d ca rrie r/ma rke ting a gre e me nts  be
a llowe d in ma s te r pla nne d communitie s , a nd in your opinion, a re  the y in
the  public inte res t?  P lease  e labora te .

Response: Unde r curre nt la w, it ma y not be  pos s ible  to prohibit de ve lope rs /prope rty
owne rs  a nd te le communica tions  ca rrie rs  from s igning pre fe rre d provide r
agreements . Th e  a c t  o f d e s ig n a t in g  a  p re fe rre d  p ro v id e r  fo r  a
de ve lopme nt, in a nd of its e lf, is  not ne ce s s a rily ha rmful to compe tition or
unive rs a l s e rvice . Howe ve r, if a  pre fe rre d provide r a gre e me nt ha s  the
e ffe ct of e s ta blis hing a n e xclus ive  provide r for a  de ve lopme nt, the n s uch
a n a gre e me nt would viola te  the  principle s  of compe tition a nd unive rs a l
s e rvice , which a re  the  corne rs tone s  of our na tiona l te le communica tions
policy. In extreme  cas e s , s uch agreements  may viola te  Section 253 of the
Te le communica tions  Act of 1996 if the y cons titute  unla wful ba rrie rs  to
e ntry a nd include  pa rticipa tion by a  municipa l e ntity.

A de ve lope r ma y e ffe ctive ly cre a te  a n e xclus ive  provide r in a  numbe r of
wa ys  inc luding but not limite d to: (a ) re s tric ting a  provide r's  a cce s s  to
ope n tre nche s  within the  de ve lopme nt for the  pla ce me nt of unde rground
in fra s truc tu re ,  o r p rovid ing  a c c e s s  to  ope n  tre nc he s  on  te rm s  a nd
conditions  which a re  not s ubs ta ntia lly e quiva le nt be twe e n provide rs , (b)
e s ta blis hing le ga l ba rrie rs  to e ntry into the  de ve lopme nt, (c ) impos ing
s ignifica nt right-of-wa y fe e s , (d) e nte ring into long-te rm contra c ts  with
provide rs  through home owne rs  a s s oc ia tions , (e ) a dopting cove na nts ,
conditions  a nd re s trictions ("CC&Rs ") which  fa vor one  provide r ove r
a n o th e r,  (f) a d o p tin g  CC&Rs  wh ic h  fa vo r o n e  te le c o m m u n ic a tio n s
te c hno logy ove r a no the r,  (g ) p la c ing  d is c re tion  in  the  ha nds  o f the
de ve lope r/prope rty owne r re ga rding the  type s  of te le communica tions
s e rvice s  tha t ma y be  provide d in  the  de ve lopme nt,  a nd (h) impos ing
cons truction re quire me nts  or othe r re quire me nts  tha t ha ve  the  e ffe ct of
favoring one  provide r ove r anothe r.

Each of the  above -lis ted practice s  can re s trict or e limina te  compe tition by
increas ing the  cos ts  of entry to a  compe titor, or in s ome  cas es , prohibiting
e ntry to  a  de ve lopme nt outright. In s ome  ca s e s , s uch pra ctice s  ma y
a c tua lly prohib it a n  incumbe nt loca l e xcha nge  ca rrie r from a c ting  a s
ca rrie r of la s t re s ort. Cle a rly, re s trictions  on cus tome r choice  a nd a cce s s
to unive rs a l s e rvice  a re  contra ry to the  public inte re s t. In addres s ing thes e
is s ues , the  Arizona  Corpora tion Commis s ion s hould focus  its  a ttention on
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a nti-compe titive  pra ctice s  tha t ha ve  the  e ffe ct of cre a ting a  De  fa cto
e xclus ive  provide r, ra the r tha n s ole ly on the  e xis te nce  of a  pre fe rre d
provide r.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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DOCKET NO. T-00000K-04-0927
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P P A 1-14 P rovide a copy of a "s ta nda rd" pre fe rre d provide r pre fe rred
carrie r/marketing agreement tha t you have  entered into, and any associa ted
or re la te d a gre e me nts  gove rning your provis ion of s e rvice  to a  ma s te r
pla nne d community.

Response: Not a pplica ble . S e e  the  re sponse  to P P A 1-2. Howeve r, a tta ched a s
Exh ib its A & B a re  two e xa mple s  of PPAs . Exh ib it A, the  Co-Ma rke ting
Agre e me nt a ddre sse s  re s ide ntia l se rvice s , a nd Exh ib it B, the  P rope rty
Access Agreement addresses commercia l services.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@

\\P rola w\prola w\Docume nts \11275\11275-001\424599_2.doc 1 6



RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
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PPA 1-15 What a re  your s tandard te rms  for the  ins ta lla tion of facilitie s  in a  mas te r
planned community?

Response: The  s ta nda rd te rms  for the  ins ta lla tion of fa cilitie s  in a  ma s te r pla nne d
community a re  conta ine d  in  Acc ip ite r's  ta riff on  tile  with  the  Arizona
Corpora tion Commis s ion a nd in Arizona  Adminis tra tive  Code  R14-2-50 l
e t s eq., and s pecifica lly, R14-2-506. Accipite r works  to make  s ure  s e rvice
is  timely provided as  needed by the  new homeowners  or bus inesses .

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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PPA 1.16 Wha t a re  the  be ne fits  to the  te le communica tions  s e rvice  provide r of
entering into preferred provider/preferred carrier/marketing agreements  in
master planned communities? What are the benefits to the developer?

Response: Although Acc ip ite r ha s no t pa rtic ipa te d dire c tly in pre fe rre d
provide r/pre fe rre d ca rrie r/m a rke ting a gre e me nts with prope rty
owne rs /de ve lope rs , Accipite r be lie ve s  the  be ne fit to the  pre fe rre d provide r
de pe nds  upon the  s pe cific  s tructure  a nd conte nt of the  a gre e me nt. S e rvice
provide r be ne fits  could include  s ubs ta ntia l s ubs idie s  pa id by the  de ve lope r
for the  in itia l ins ta lla tion  of fa c ilitie s ,  the  purcha s e  of a n  e ffe c tive  s hie ld
a ga ins t com pe tition e nte ring the  de ve lopm e nt provide d by the  de ve lope r,
m o re  e ffic ie n t  m a rke t in g  e ffo rt ,  h ig h e r m a rke t  p e n e tra t io n  with in  th e
d e v e lo p m e n t,  la rg e r c u s to m e r re v e n u e  s tre a m ,  a n d /o r m o re  e ffic ie n t
ins ta lla tion  e ffo rt. Re ga rd ing  d is a dva n ta ge s ,  Ac c ip ite r be lie ve s  tha t if
the s e  a gre e m e nts  a re  not s truc ture d  prope rly the  pre fe rre d  ca rrie r could
pote n tia lly viola te re gula tory/le ga l p roh ib itions b y e xhib iting
a nticompe titive  be ha vior.

The  de ve lope r is  a ble  to  purcha s e  the  a s s ura nce  of full s e rvice  a va ila ble
for the  firs t hous e  s old, a nd pa rticipa te s  in a n ongoing re ve nue  s tre a m with
tre m e ndous  ups ide  pote ntia l s tre tching m a ny ye a rs  in to  the  fu ture ,  e ve n
long a fte r the  de ve lopme nt is  comple te .

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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PPA 1.17 Wha t a re  the  be ne fits  to the  prope rty owne r/de ve lope r of e nte ring into
pre fe rre d provide r/pre fe rre d ca rrie r/ma rke ting a gre e me nts  in ma s te r
planned communities? What, if any, are the disadvantages?

Response: Although Acc ip ite r ha s no t pa rtic ipa te d dire c tly in pre fe rre d
provide r/pre fe rre d ca rrie r/m a rke ting a gre e me nts with prope rty
owne rs /de ve lope rs ,  Acc ip ite r be lie ve s  tha t with in  the s e  a gre e m e nts  the
de ve lope r o fte n  re c e ive s  the  be ne fit o f c a s h  c om pe ns a tion  a nd  c e rta in
gua rantee s fro m  th e  p re fe r re d  c a r r ie r  re g a rd in g  q u a lity  o f s e rv ic e ,
t im e lin e s s  o f s e rv ic e  in s ta lla t io n ,  e tc . It  is  n o t a b le  t h a t  t h e  c a s h
compe nsa tion within the se  a gre e me nts  is  ofte n tie d to me trics  tha t give  the
d e v e lo p e r a n  in c e n tiv e  to  p ro te c t th e  p re fe rre d  c a rrie r's  m a rke t s h a re
with in  th e  d e v e lo p m e n t . Th e  in c re m e n ta l c o s t  in  c o m m it t in g  th e
de ve lope r's  s a le s  force  to  s ignup cus tom e rs  for the  pre fe rre d provide r is
m in im a l,  wh ile  th e  a b ility to  d e liv e r m o s t o f th e  n e w h o m e o wn e rs  to  a
s ingle  ca rrie r cre a te s  s ignifica nt ca sh pa yme nts  to the  de ve lope r.

Prepared by: Patrick Sherrill

Accipiter Communications, Inc.

2238 Lone Cactus Dr., Ste. 100

Phoenix, AZ 85027

(928) 501-5000

psherrill teamzona.com@
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PPA 1-18 What is the s ta nda rd te rm (months or years) o f a  p re fe rre d
provider/preferred carrie r/marketing agreement with a property
owner/developer of a  master planned community?

Response: Although Accipite r has not participa ted dire ctly in preferred
provider/pre fe rred carrier/marketing agreements with property
owne rs /de ve lope rs , Accipite r be lie ve s  tha t the  s ta nda rd te rm of the se
agreements is  a  long enough time period (Accipiter understands that rems
a re  commonly 10 yea rs  or more ) for the  pre fe rred ca rrie r to e s tablish a
significant customer base in the development.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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P P A 1-19 Are  third pa rty te le com m unica tions  com pa nie s  a llowe d to provide  s e rvice
o v e r fa c ilit ie s  th a t a re  u s e d  to  p ro v id e  s e rv ic e s  th a t a re  c o v e re d  b y a
pre fe rre d provide r/pre fe rre d ca rrie r/m a rke ting a gre e me nt in ma s te r
p la m ie d  com m unitie s ?  If your re s pons e  is  in  the  a ffirm a tive ,  unde r wha t
ra te s , te rms  a nd conditions  is  this  a llowe d?

Response: Accipite r be lie ve s  tha t the  a ns we r to this  que s tion would de pe nd upon the
s pe c ific  a gre e m e nt a nd the  pa rtie s . Ac c ip ite r ha s  no t p rov ide d  s e rv ic e
ove r the  fa cilitie s  of a  pre fe rre d provide r in a  P P A de ve lopme nt.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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P P A 1-20 Do you  e n te r in to  o the r a gre e me nts , o the r tha n  pre fe rre d  ca rrie r o r
ma rke ting a gre e me nts , with de ve lope rs  tha t re la te  to  the  provis ion of
te lecommunications services?  If so, please  describe  these  agreements .

Response: To da te , Accipite r has  not ente red into any formal construction agreements
or ma rke ting a gre e me nts  with de ve lope rs . Incumbe nt loca l e xcha nge
ca rrie rs  ma y, from time  to time , e nte r into cons truction a gre e me nts  with
de ve lope rs  for the  ins ta lla tion of te le communica tions  fa cilitie s  in  ne w
deve lopments . S uch cons truction a gre e me nts  a re  in a ccorda nce  with
ta riffs  a p p ro ve d  b y th e  Arizo n a  Co rp o ra tio n  Co mmis s io n  a n d  th e
Commiss ion's  rule s , including Arizona  Adminis tra tive  Code  R14-2-506.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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P P A 1-21 Do you be lieve  the  pre fe rred ca rrie r agreements  or marke ting agreements
p ro vid e  a n  im p e d im e n t  to  th e  a b ility o f e n d  u s e rs  to  p u rc h a s e
te lecommunica tions  se rvices  in a  compe titive  marke t?  P lease  expla in why
you  be lie ve  tha t the y do  o r do  no t impe de  cus tome rs ' a cce s s  to  a
compe titive  te lecommunica tions  marke tplace .

Response: P re fe rre d ca rrie r a gre e me nts  a nd ma rke ting a gre e me nts  ca n impe de  the
a b ility o f e nd  u s e rs  to  pu rcha s e  te le communica tions  s e rvice s  in  a
competitive  marke t. See  the  response  to PPA 1-13.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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P P A 1-22 Do you be lie ve  tha t pre fe rre d ca rrie r a gre e me nts  a re  a nti-compe titive ?
Please  expla in the  bas is  for your be lie f.

Response: Pre fe rre d ca rrie r a gre e me nts  ca n be  imple me nte d in such a  wa y a s  to be
a nti-compe titive . For a dditiona l informa tion, s e e  the  re sponse  to P P A 1-
13.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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P P A 1-23 Do you  be lie ve  tha t e xclus ive  ma rke ting  a gre e me nts  which  pre ve nt
prope rty owne rs /de ve lope rs  from ma rke ting a  compe titor's  s e rvice  in
ma s te r pla nne d communitie s  a re  a nti-compe titive ? P le a s e  e xpla in the
ba s is  for your be lie f.

Response: Accipite r be lie ve s  tha t e xclus ive  ma rke ting a gre e me nts  could be  a nti-
compe titive . Accipite r be lie ve s  tha t the  mos t e ffe ctive  ma rke ting to a
prospe ctive  ne w home owne r occurs  while  the  home owne r is  ma king the
home -buying de cis ion. S ince  the  de ve lope r/builde r ofte n controls  this
proce ss  a nd ma y ha ve  fina ncia l ince ntive  to dire ct the  prospe ctive  home
buye rs  to chos e  the  pre fe rre d provide r's  s e rvice s , e xclus ive  ma rke ting
could provide  an unfa ir advantage  to the  pre fe rred provider.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-24 Do your pre fe rre d ca rrie r a gre e me nts  or ma rke ting a gre e me nts  conta in a
condition tha t the  te rms and conditions  of the  agreement a re  confidentia l?

Response: Not applicable . See  the  response  to PPA 1-2.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill wteamzona.comC
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1.25 Ha s  the  a bility to a cce ss  cus tome rs  in ma s te r pla nne d communitie s  be e n
impeded by the existence o f a pre fe rre d provide r/pre fe rre d
ca rrie r/ma rke ting a gre e me nt be twe e n one  of your compe titors  a nd a
property owner/deve lope r?

Response: In  the  Vis ta ncia  ma s te r p la nne d community, the  in itia l e xis te nce  of a
pre fe rre d provide r a gre e me nt cre a te d fina ncia l ba rrie rs  which pre ve nte d
Ac c ip ite r fro m c o n s tru c tin g  n e two rk d u rin g  th e  n o rma l d ry-u tility
cons truction window. Afte r Accipite r's  S e ttle me nt Agre e me nt (re fe re nce
ACC Docke t No. T-0347lA-05-0064) our compa ny wa s  a ble  to fe a s ibly
cons truct ne twork within the  de ve lopme nt within the  dry utility window.
Howe ve r, a  s ignifica nt portion of the  de ve lopme nt ha d a lre a dy be e n built
with s tree ts , s idewa lks , and homes , Accipite r's  cos ts  to cons truct ne twork
a mong e xis ting s tre e ts , s ide wa lks , la ndsca ping, e tc. a re  ve ry prohibitive
a nd thus  impe de  our a bility to a cce s s  cus tome rs  in the se  a re a s  with our
ne twork.

As  pa rt of the  Se ttlement Agreement, Accipite r does  have  the  opportunity
to  re s e ll vo ice  s e rvice s  ove r the  CLEC's  fa cilitie s  in  the  "ove r-bu ilt"
portions  of the  de ve lopme nt. Howe ve r, Accipite r's  e xpe rie nce  ha s  be e n
tha t potentia l cus tomers  a re  not inte res ted in rece iving Accipite r's  se rvices
in this  ma nne r.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF 'S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET no. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-26 Othe r than pre fe rred provide r/pre fe rred ca rrie r/marke ting agreements , a re
there  other customer access problems in master planned communities?

Response: Accipite r ha s  not e xpe rie nce d a cce s s  proble ms  outs ide  of the  e ffe cts  of
pre fe rred provider/pre fe rred ca rrie r/marke ting agreements .

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-27 Are  the re  prope rty owne rs /de ve lope rs  of ma s te r pla nne d communitie s  tha t
impos e  re s tric tions  on your a bility to ga in a cce s s  to a  right of wa y?  P le a s e
de s cribe  a ny s uch re s triction.

Res p o n s e: Ye s , ple a se  s e e  Accipite r's  re sponse  to P P A 1-25.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-28 Doe s  your compa ny utilize  pre fe rre d provide r/pre fe rre d ca rrie r/ma rke ting
a gre e me nts  in ma s te r pla nne d communitie s  within othe r s ta te s ?

Response: No .

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF'S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET no. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-29 Ha s  the  us e  of pre fe rre d provide r/pre fe rre d ca rrie r/ma rke ting a gre e me nts
in  ma s te r p la nne d  communitie s  be e n  a ddre s s e d  or inve s tiga te d  by a ny
othe r re gula tory a ge ncy to your knowle dge ?  If you a re  a wa re  of a ny s uch
proce e ding, ple a s e  provide  the  na me  of the  a ge ncy, the  docke t numbe r of
the  p roce e d ing , a nd  a ny o the r in forma tion  you  ma y ha ve  re ga rd ing  the
s ta tus  of the  cas e .

Response: Ac c ip ite r is  a wa re  th a t  in  O c to b e r 2 0 0 5 ,  th e  No rth  C a ro lin a  P u b lic
Utilit ie s  C o m m is s io n  ("NC P UC ") a d o p te d  R u le  R 2 0 -2  e n tit le d F a ir
Compe tition a mong Loc a l Te le communica tions S e rvice P rovide rs
("Rule ") which a ddre s s e s  pre fe rre d provide r a rra nge me nts . A copy of tha t
Rule , a s  we ll a s  informa tion re ga rding the  NCP UC compla int ma tte r tha t
pre ce de d the  Rule 's  a doption, is  s e t forth in the  comme nts  a lre a dy file d in
this  Docke t by Accipite r Communica tions , Inc . on Ma rch 27, 2007.

More  re ce ntly, on Octobe r 26, 2007, the  Florida  P ublic S e rvice
Commission issued an Order granting a petition by AT&T for relief from
its  ca rrie r-of-la s t re sort ("COLR") obliga tions  a s  a  re sult of a  form of
preferred provider arrangement tha t had been entered into between a
developer and Comcast. Unlike Arizona, Florida has a statute that permits
a  loca l exchange  carrie r to be  re lieved of its  COLR obliga tions  under
certain circumstances. A copy of that Order is attached as Exhib it C.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-30 Ha ve the re be e n a ny court proce e dings in v o lv in g pre fe rre d
provide r/pre fe rre d ca rrie r/m a rke ting a gre e me nts in ma s te r pla nne d
com m unitie s  tha t you a re  a wa re  of?  If your re s pons e  is  in  the  a ffirm a tive ,
ple a se  provide  a  ca se  numbe r a nd cite , if a va ila ble .

Response: Accipite r file d a  Compla int in the  Ma ricopa  County S upe rior Court, s tyle d
Accip ite r Communica tions , Inc . v. Cox Arizona  Te lkom, LLC., e t a l,
Ca use  Numbe r CV2005-010727, tile d June  30, 2005, re la ting to the  PPA
tha t e xis te d in the  Vis ta ncia  ma s te r pla nne d community. Tha t s uit wa s
dismissed without any furthe r court proceedings  a s  pa rt of the  Se ttlement
Agre e me nt tha t a lso re solve  the  Accipite r Forma l Compla int tile d with the
Commiss ion, Docke t No. T-03471-05-0064.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6 , 2007

PPA 1-31 Are you aware of any States that have enacted laws concerning the use of
pre fe rre d provide r/pre fe rre d ca rrie r/ma rke ting a gre e me nts  in ma s te r
planned communities?  If yes , please  provide  a  copy of the  s ta te  laws with
your response.

Response: The  following s ta tute s /re gula tions  a ddre s s  is sue s  re la ting to pre fe rre d
provider/preferred carrier/marketing agreements to varying degrees:

Texas §26.129 (implementing P.U.R.A. §§54.259, 54.260 and 54261)
(2000)

Copies of the various statutes and regulations are attached as Exhibit D.

Prepared by: Pa trick She rrill

Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF'S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET no. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-32 Do you be lie ve  s uch a rra nge me nts  s hould be , or a re , unla wful?  P le a s e
expla in your response .

Response: Accipite r be lieves arrangements be tween developers and
te le communica tions  compa nie s  tha t e xclude  compe titors  dire ctly or tha t
pa y o the rs  to  e xc lude  compe tition  o r undu ly ra is e  riva ls ' cos ts  a re
unla wful.

Accipite r furthe r be lie ve s  tha t if the se  a gre e me nts  a re  a llowe d to be  he ld
in s e cre cy be twe e n the  de ve lope r a nd te le communica tions  ca rrie r, the
a gre e me nts  will te nd  to  include  unla wful a n ticompe titive  provis ions .
Therefore  we  s trongly advoca te  for public disclosure  of these  agreements .

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATIQN, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-33 Are bus ine s s line s /cus tome rs tre a te d diffe re n tly tha n re s ide ntia l
lin e s /c u s to m e rs  with in  a  m a s te r  p la n n e d  c o m m u n ity  th a t  is  u n d e r  a
p re fe rre d  p rov ide r/p re fe rre d  c a rrie r/m a rke ting a gre e me nt? I f  y o u r
re sponse  is  in the  a ffirma tive , ple a se  e xpla in how the  tre a tme nt diffe rs ?

Response: The  a ns we r to this  que s tion would de pe nd upon the  te rm s  of the  pre fe rre d
prov ide r o r e xc lus ive  m a rke ting  a gre e m e nt.  Acc ip ite r is  a wa re  tha t Cox
e m p lo ye d  two  s e p a ra t e  P P As  with  d iffe r in g  t e rm s  in  th e  Vis t a n c ia
de ve lopme nt, one  for re s ide ntia l a nd one  for bus ine s s  s e rvice .

Va rio u s  v e rs io n s  a n d  c o p ie s  o f th o s e  P P As  we re  file d  b y C o x  in  th e
Acc ipite r Com pla int Docke t.  As  e xa m ple s ,  s e e  a tta che d Exh ib it s A a n d
B . Ac c ip ite r n o te s  th a t  th e s e  e xe c u te d  P P As  in c lu d e d  s o m e  a d d e d
provis ions  re la ting to  priva te  e a s e m e nts ,  a nd the s e  P P As  we re  a m e nde d
a nd furthe r modifie d by the  pa rtie s  the re to, a nd ha ve  now be e n supe rse de d
in  a c c o rda nc e  with  the  S e ttle m e n t Agre e m e n t e n te re d  in  the  Ac c ip ite r
Com pla int Docke t re la ting to the  Vis ta ncia  MP C.

P re p a re d  b y:  P a t r ic k  S h e r r ill
Ac c ip ite r  Co m m u n ic a t io n s , In c .
2238 Lo n e  Ca c tu s  Dr., S te . 100
P h o e n ix ,  AZ 85027
(928) 501-5000
p s h e rr ill@te a m zo n a .c o m
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF'S
PREFERRED PRQVIDER AGREEMENTS ISSUES LIST

DOCKET no. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-34 P le a s e  provide  a  s a mple  of a ll ma rke ting lite ra ture  dis tribute d by the
prope rty owne r/de ve lope r a nd your compa ny re ga rding the  provis ion of
te lephone  se rvice  to a  mas te r planned community cove red by a  pre fe rred
provide r/pre fe rred ca rrie r/ marke ting agreement.

Response: Not applicable . See  the  response  to PPA 1-2.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF'S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET no. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-35 Please  provide  copies  of a ll unique  marke ting compensa tion schedules  tha t
we re  include d in  fina l pre fe rre d  provide r/pre fe rre d  ca rrie r/ma rke ting
agreements  for a ll mas te r planned communitie s  se rved by your company.
Ea ch unique  ma rke ting compe nsa tion sche dule  should be  a ccompa nie d
with the  name  of the  mas te r planned community for which it applie s . (For
th e  p u rp o s e s  o f th is  p ro ce e d in g ,  p le a s e  a s s u me  th a t a  ma rke tin g
compe nsa tion sche dule  is  a ny de scription of re ve nue  sha ring te rms  a nd
conditions  or payments  to prope rty owne rs /deve lope rs  of mas te r planned
communitie s  by provide rs  for se rvices  intended to increase  or facilita te  the
pene tra tion of te lecommunica tions  products  and se rvices .)

Response: Not applicable . See  the  response  to PPA 1-2.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-36 Ha s  your compa ny e ve r e nte re d  in to  pre fe rre d  provide r/pre fe rre d
ca rrie r/ma rke ting a gre e me nts  for ma s te r pla nne d communitie s  tha t
included capita l contributions  provided to your company or an a ffilia te s?
(For the  purpos e  of th is  proce e ding, p le a s e  a s s ume  tha t a  ca pita l
contribution is  a ny pa yme nt of ca sh, che ck or ba nk tra ns fe r.) If you r
response  is  in the  affirmative , please  provide  the  following:

The amount of capita l contribution.

The  na me  of the  prope rty owne r/de ve lope r of the  ma s te r pla nne d
community.

c. The  na me  of the  ma s te r pla nne d community for which the  ca pita l
contribution applies .

Response: Not applicable . See the response to PPA 1-2.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamz0na.c0m@
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF'S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET no. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-37 Has your company e ve r e nga ge d in  d is cus s ions with  p ro p e rty
owners /deve lope rs  of mas te r planned communitie s  tha t included any form
of priva te  ea sement?  If your re sponse  is  in the  a ffirma tive , plea se  provide
the  following:

a . The  time fra me  of such discuss ions .

b .  Th e  n a me  o f th e  p ro p e rty o wn e rs /d e ve lo p e rs  in vo lve d  in  s u ch
discussions .

The  na me  of the  ma s te r pla nne d community corre s ponding to s uch
discussions .

d. Who initia te d such discuss ions .

Whether or not your company ente red into an agreement tha t included
a  priva te  easement. If not, please  expla in why not.

Response: Accipite r was  confronted with an exis ting priva te  easement s itua tion in the
Vis ta nc ia  ma s te r p la nne d  commun ity a nd e nga ge d in  nume rous
discuss ions  with the  deve loper re la ting to unders tanding wha t was  in place
a nd e ve ntua lly re s ulting in the  e limina tion of the  priva te  e a s e me nts  a s
s pe cifie d in the  S e ttle me nt Agre e me nt file d in the  Accipite r Compla int
docke t, ACC Docke t No. T-03471A-05-0064 , a nd  curre n tly pe nding
Commiss ion review in tha t docke t. Othe r than tha t Se ttlement Agreement
e limina ting priva te  e a se me nts , Accipite r ha s  e nte re d into no a gre e me nts
tha t include  a  priva te  easement.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-38 Ha s  your compa ny e ve r e nte re d  in to  pre fe rre d  provide r/pre fe rre d
carrie r/marketing agreements  with property owners/developers  of master
planned communities  tha t included any form of priva te  easement?  If your
response  is  in the  affirmative , please  provide  the  following:

The timeframe of such agreements.

b . The  na me  of the  p rope rty owne rs /de ve lope rs  invo lve d  in  s uch
agreements.

c. The  na me  of the  ma s te r pla nne d community corre sponding to such
agreements.

Response: No .

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
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(928) 501-5000
psherrill teamzona.com@

\\P rola w\prola w\Docume nts \11275\11275-001\424599_2.doc

a.

40



RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6 , 2007

P P A 1-39 Ha s your com pa ny e ve r e nga ge d in dis cus s ions with prope rty
owne rs /de ve lope rs  of m a s te r pla nne d com m unitie s  tha t include d a ny form
of lice ns e  fe e s  re quire d  to  provide  te le com m unica tions  s e rvice s ?  If your
re s pons e  is  in the  a ffirma tive , ple a s e  provide  the  following:

a . The  time fra me  of s uch dis cus s ions .

b .  T h e  n a m e  o f  t h e  p ro p e r t y  o wn e r s / d e v e lo p e r s  in v o lv e d  in  s u c h
dis cus s ions .

The  na m e  o f the  m a s te r p la nne d  c om m unity c o rre s pond ing  to  s uc h
dis cus s ions .

d. Who initia ted such discuss ions .

Whether or not your company entered into an agreement that included
license  fees . If not, please  expla in why not.

Response: Accipite r wa s  confronte d with  a n e xis ting priva te  e a s e m e nt s itua tion tha t
include d lice ns e  pa yme nts  in the  Vis ta ncia  ma s te r pla nne d community a nd
e n g a g e d  in  n u m e ro u s d is c u s s io n s  with  th e d e v e lo p e r  re la t in g  to
unde rs ta nding the  lice ns e  pa ym e nts  a nd e ve ntua lly re s ulting  in  the  the ir
e limina tion. S e e  Re s pons e  to P P A 1-37 a bove .

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF'S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET no. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-40 Ha s  your compa ny e ve r e nte re d  in to  pre fe rre d  provide r/pre fe rre d
carrie r/marketing agreements  with property owners/developers  of master
planned communitie s  tha t included any form of license  fee s  required to
provide  te lecommunica tions  se rvice s? If yo u r re s p o n s e  is  in  th e
affirmative , please  provide  the  following:

a . The timeframe of such agreements .

b . The  na me  of the  p rope rty owne rs /de ve lope rs  involve d  in  s uch
agreements.

c. The  na me  of the  ma s te r pla nne d community corre sponding to such
agreements.

Response: No.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF'S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET no. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-41 For e a ch ma s te r pla nne d community, from April 1 , 1998 to curre nt, in
which your compa ny provide s  te le communica tions  s e rvice s  but is  not or
wa s  not the  pre fe rre d ca rrie r, ple a se  provide  the  following informa tion in
exce l, spreadshee t, e lectronic file  forma t. (Each item named be low should
be taken to represent a  column heading in an excel spreadsheet).

a . The  name  of the  mas te r planned community.

b. The  da te  whe n your compa ny initia te d s e rvice  in the  ma s te r pla nne d
community.

The  name of the  pre fe rred provider/pre fe rred carrie r se rving the  maste r
pla nne d community.

Whether the  se rvices  a re  provided via  resa le , facilities-based or both.

e . The  numbe r of units , home s , ma in a ccounts  or line s  be ing s e rve d by
your company in the  deve lopment.

Response: 1. (a ) MPC: Vis ta ncia , (b) Ma rch of 2007, (c) COX Communica tions  (This
wa s  a fte r the  S e ttle me nt Agre e me nt with Accipite r wa s  imple me nte d),
(d) facilitie s  based, (e ) 18 homes.

2. (a ) MP C: S un City Fe s tiva l/Fe s tiva l Foothills , (b) Octobe r of 2007,
(c) Cox Communica tions , (d) fa cilitie s  ba sed, (e ) l ma in account.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET no. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-42 Do you  be lie ve  a re a  code  bounda ry cha nge s  fo r ma s te r p la nne d
communitie s  tha t cove r multiple  a rea  codes  a re  in the  public inte re s t?  If
yes, please explain as completely as possible.

Response: Yes. Accipite r has  experienced a  maste r planned community split by two
area  codes. In this  community cons ume rs  ha ve  be e n frus tra te d a nd
confused by multiple  a rea  codes , even though those  a rea  codes  may be
include d within the  s a me  loca l ca lling a re a . As  a n e xa mple  of the
d ifficu ltie s  c re a te d  in  th is  community, the  P BX s ys te m with in  the
community's  s chool wa s  initia lly provis ione d incorre ctly a nd fa ile d to
transla te  one of the  community's  area  codes as a  local ca ll, therefore  calls
made from within the  school could not complete  to the  residents  located in
that particular area code.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6 , 2007

P P A 1-43 Would your company support the e limina tion o f preferred
provider/preferred carrie r/marketing agreements in  ma s te r p la nne d
communitie s  unde r a ny circums ta nce ? If ye s , p le a s e  e xp la in  a s
completely as possible .

Response: No, Accipite r doe s  not s upport e limina ting a ll forms  of pre fe rre d provide r
a gre e me nts  but be lie ve s  it is  in the  public  inte re s t to curb a nticompe titive
pra ctice s , tha t is , a gre e me nts  e re cting a rtific ia l ba rrie rs  to e ntry. Accipite r
a dvoca te s  tha t a ll pre fe rre d provide r a gre e me nts  be  publicly dis clos e d a nd
time ly file d with  the  Commis s ion.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6 , 2007

PPA 1-44 Ha s  your compa ny e ve r cons ide re d but not proce e de d with filing a
compla int be fore  a ny Commis s ion or ta king le ga l a ction in ma tte rs
concerning a  preferred provider/preferred carrier/marketing agreement or
the  provis ion of se rvices  for a  maste r planned community?  If yes , please
expla in:

a . The  name of the  master planned community.

b. The  re levant da te (s) or timeframe.

c .  W h y th e  c o m p a n y c h o s e  n o t to  file  a  c o m p la in t b e fo re  th e
Commission or take legal action.

Response: No. Accipite r cons ide red and decided to proceed with a  compla int tha t it
file d re la ting to the  P P As  in Vis ta ncia  a nd e ve ntua lly e nte re d into a
se ttlement in tha t matte r. ACC Docke t Number T-0347lA-05-0064.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill teamzona.com@
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF 'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET no. T-00000K-04-0927
DATED NOVEMBER 6, 2007

P P A 1-45 Ha s  your compa ny e ve r file d a  compla int with a ny Commis s ion or ta ke n
le g a l a c tio n  in  ma tte rs  co n ce rn in g  a  p re fe rre d  p ro vid e r/p re fe rre d
ca rrie r/ma rke ting a gre e me nt or the  provis ion of s e rvice s  for a  ma s te r
pla nne d community?  If ye s , ple a se  provide  the  following:

The  name of the  maste r planned community.

The  da te  the  action or actions were  taken.

A copy of e a ch a pplica tion file d with the  Commis s ion a nd/or e a ch
lega l proceeding.

Response: Ye s . Accipite r tile d a  compla int with the  Commis s ion in ACC Docke t T-
0347lA-05-0064 re ga rding the  Vis ta ncia  ma s te r pla nne d community.
S ince  tha t p roce e d ing was file d with the Arizona  Corpora tion
Commiss ion, Accipite r ha s  not a tta che d copie s  of a ny docume nts  in tha t
proceeding. Accipite r a ls o tile d a  Compla int in  the  Ma ricopa  County
S upe rior Court, s tyle d Accipite r Communica tions , Inc. v. Cox Arizona
Te lcom, LLC., e t a l, Cause  Number CV2005-010727, tiled June  30, 2005,
re la tin g  to  th e  P P A th a t e xis te d  in  th e  Vis ta n c ia  ma s te r p la n n e d
community (copy a ttached a s Exh ib it E). The  S upe rior Court Compla int
wa s  a ls o  re s o lve d  in  the  s a me  S e ttle me nt Agre e me nt tha t re s o lve d
Accipite r's  Forma l Compla int tile d with the  Commiss ion.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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RES P ONS ES  OF ACCIP ITER COMMUNICATION, INC. TO S TAFF'S
P REFERRED P ROVIDER AGREEMENTS  IS S UES  LIS T

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

ATTAC HE D E XHIB ITS

A. Co-Ma rke ting Agre e me nt, da te d April 8, 2003, (Cox Exhibit TCI to Dire ct
Tes timony, filed April 5, 2006, in ACC Docke t No. T-03471A-05_0064.
(Example  of a  re s identia l PPA.)

B. Prope rty Access  Agreement, da ted April 8, 2003, (Cox Exhibit TC2 to Direct
Te s timony, file d April 5, 2006, in ACC Docke t No. T-0347lA-05-0064.
(Example  of a  commercia l PPA.)

C. Florida  Public Se rvice  Commiss ion, Orde r No. PSC-07-0862-FOF-TL,
Issued October 26, 2007.

D. Other Sta te  Sta tutes  and Regula tions .

E. Accipite r Communica tions , Inc. v. Cox Arizona  Te lkom, LLC., e t a l,
Compla int, Cause  Number CV2005-010727, filed June  30, 2005.
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1

OR\G\ AL

1

2

BEFORE THE AR1zonAI€EI£J'EFlefE9n

Z00b APR -s IP Up 08COMMISSIONERS
3 JEFF HATCH-MILLER - CHAIRMAN

WILLIAM A. MUNDELL
4 MARC SP1TZER

MIKE GLEASON
5 KRISTIN K. MAYES

6

AZ CORP COHMISSION
DOCUMENT CONTROL

7

8

9

10

IN THE MATTER OF THE FORMAL
COMPLAINT OF ACCIPITER
COMMUNICATIONS, INC., AGAINST
VISTANCIA COMMUNICATIONS, L.L.C.,
SHEA SUNBELT PLEASANT POINT, L.L.C.,
AND COX ARIZONA TELCOM, LLC.

)
) DOCKET no. T-03471 A-05 -0064
)
)
)
)
)
w

Cox Arizona Telkom, LLC, through undersigned counsel ,  hereby f i les the Direct

NOTICE OF FILING

11

12 Te s timony of Iva n J ohnson, Tisha  Chris tly a nd Linda  Tricke r in the  a bove -ca ption docke t.

RES P ECTFULLY S UBMITTED this  5th da y of April 2006.13

14 COX ARIZONA TELCOM, LLC .

15

16
B y

17

18

19

Michael W. Patten
ROSHKA DEWULF & PATTEN, PLC
One Arizona Center
400 East Van Buren Street, Smite 800
Phoenix, Arizona 85004

20.
Attorne ys  for Cox Arizona  Te lkom, LLC

21

22

23
Origina l a nd 13 copie s  of die  fore going
file d this  5m da y of April 2006 with:

24

25

26

Docket Control
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

27
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In  re : P e tition for re lie f from ca rrie r-of-1a s t-
re s ort (COLR) obliga tions  purs ua nt to Florida
Statutes 364.025(6)(d) for two priva te
s ubd ivis ions  in  Noca te e de ve lopme nt, by
Be llSouth Te lecommunica tions , Inc.

DOCKET NO. 060822-TL
ORDER NO. P S C-07-0862-FOF-TL
ISSUED: Octobe r 26, 2007

The  following Commiss ione rs  pa rticipa ted in the  dispos ition of this  ma tte r:

LIS A P OLAK EDGAR, Cha irma n
MATTHEW M. CARTER II
KATRINA J .  McMURRIAN

NANCY ARG E NZIANO
NATHAN A. S KOP

ORDER GRANTING P ETITION FOR RELIEF
FROM CARRIER-OF-LAS T-RES ORT OBLIGATION

BY THE COMMISSION:

BACKGROUND

On De ce mbe r 22, 2006, Be llS outh  Te le communica tions , Inc. d/b/a AT&T o f th e
Southeast d/b/a AT&T Flo rida  (AT&T) pe titione d  fo r re lie f from its  ca rrie r-o f-la s t-re s o rt
(COLR) obliga tion  to  provide  s e rvice  a t Coa s ta l Oa ks , Rive rwood, a nd a ny o the r priva te
communitie s  in the  de ve lopme nt known a s  Noca te e . Noca te e  is  a  15,000 a cre  mixe d-us e
deve lopment tha t spans  the  southeaste rn corner of Duva l County and the  northeast portion of S t.
J ohns  County, which will be  de ve lope d ove r the  ne xt 20 to 25 ye a rs . It include s  public a nd
priva te  communitie s . The  two a bove -na me d priva te  communitie s  will cons is t of a n e s tima te d
1,919 s ingle -fa mily home s , a lthough the  initia l building pha s e  will cons is t of a  tota l of 488
homes.

AT&T is seeking a waiver of its COLR obligation pursuant to Section 364.025(6)(d),
Florida Statutes, which states:

A loca l exchange  te lecommunica tions  company tha t is  not automa tica lly re lieved
of its  ca rrie r-of-la s t-re sort obliga tion pursuant to subparagraphs  (b)l .-4. may seek
a  wa ive r of its  ca rrie r-of-la s t-re s ort obliga tion from the  commis s ion for good
cause  shown based on the  facts  and circumstances  of provis ion of se rvice  to the
multite na nt bus ine s s  or re s ide ntia l prope rty. Upon pe tition for such re lie f, notice
sha ll be  given by the  company a t the  same  time  to the  re levant building owner or
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de ve lope r. The  commis s ion  s ha ll ha ve  90  da ys  to  a ct on  the  pe tition . The
commission sha ll implement this  paragraph through Rulemaking.

We  de nie d AT&T's  pe tition us ing our propos e d a ge ncy a ction proce s s , by Orde r No.
P S C-07-0296-P AA-TL, is s ue d April 6, 2007. Be ca us e  AT&T pe titione d for a  S e ction 120.57,
Florida  S ta tutes , hearing, we  se t this  matte r for an evidentia ry proceeding on July 24, 2007.

We  took e vide nce  on two is s ue s . The  firs t is s ue  is  whe the r AT&T ha s  de mons tra te d
good ca use  to be  re lie ve d from its  COLR obliga tion to provide  voice  se rvice  to the  re s ide nts  in
the  priva te  subdivis ions  in the  Noca tee  deve lopment pursuant to Section 364.025(6)(d), Florida
S ta tute s . The  se cond is sue  is  whe the r the  de ve lope r mus t pa y fina ncia l cons ide ra tion to AT&T
prior to AT&T ins ta lling its  ne twork fa cilitie s , pursua nt to Rule  25-4.067, Florida  Adminis tra tive
Code  (F.A.C.), a nd AT&T's  ta riffs , a nd if s o, wha t a mount is  pa ya ble  from Noca te e  to AT&T.
We have  jurisdiction pursuant to Section 364.01 and 364.025, Florida  Sta tutes .

LEGAL FRAMEWORK

Section 364.025(6)(d), Florida  S ta tute s , provides  in pe rtinent pa rt tha t "a  loca l exchange
te le communica tions  compa ny tha t is  not a utoma tica lly re lie ve d of its  ca rrie r-of-la s t-re s ort
obliga tion purs ua nt to s ubpa ra gra phs  (b)l.-4. ma y s e e k a  wa ive r of its  ca rrie r-of-la s t-re s ort
obliga tion from the  commiss ion for good cause  shown based on the  facts  and circumstances  of
provis ion of s e rvice  to the  multite na nt bus ine s s  or re s ide ntia l prope rty." The  s ta tute  doe s  not
de fine  "good ca us e ." As  re fle cte d in the  pa rtie s ' brie fs , "good ca us e " is  typica lly de fine d a s
"le ga lly sufficie nt ground or re a son." Black 's  Law Dictiona ry (8th ed. 2004). In this  case , "good
cause" means  lega lly sufficient ground or re a son to conclude  tha t a  wa ive r of a  loca l exchange
compa ny's  (LEC's ) COLR obliga tion is  in  the  public inte re s t in  ke e ping with the  le gis la tive
inte nt ge ne ra lly re fle cte d throughout Cha pte r 364, Florida  S ta tute s , a nd s pe cifica lly, S e ction
364.025(6), Florida  S ta tutes .

Ultima te ly, S e ction  364.025(6)(d), Florida  S ta tu te s , gra nts  to  the  Commis s ion the
discre tion to de te rmine  whe the r approving a  pe tition for wa ive r of COLR obliga tions  would be s t
se rve  the  public inte res t in light of the  legis la tive  intent of our enabling s ta tute .

DIS CUS S ION

AT&T a rgue s  tha t it ha s  shown good ca use  for COLR re lie f unde r the  circums ta nce s  it
faces  in this  case . AT&T contends  tha t good cause  for COLR re lie f exis ts  when: (1) a  deve lope r
ha s  e nte re d into a n e xclus ive  or ne a r e xclus ive  a gre e me nt for vide o a nd da ta  se rvice s  with a n
a lte rna tive  provide r, (2) a  de ve lope r e xpre s s ly or e ffe ctive ly re s tricts  the  loca l e xcha nge
compa ny (LEC) to providing voice  se rvice  only, (3) provide rs  othe r tha n the  LEC will be  or will
ha ve  the  ca pa bility of providing voice  or voice  re pla ce me nt s e rvice  to re s ide nts , a nd (4) the
provis ion of voice  se rvice  by the  LEC is  uneconomic.

Noca te e  a rgue s  tha t S e ction  364.025(6), Florida  S ta tu te s , re fle cts  the  continuing
le gis la tive  inte nt to pre se rve  to the  e xte nt pra ctica l, the  provis ion of unive rsa l voice  s e rvice  a t
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reasonable  ra te s  to consumers , by a  ca rrie r tha t has  the  s ta tutory obliga tion to se rve . Moreove r,
Noca te e  a s se rts  tha t, "for purpose s  of ca rrie r-of-la s t-re sort re lie f, the  te rm 'se rvice ' me a ns  only
voice  or voice  re pla ce me nt se rvice s , which by de finition would e xclude  vide o a nd broa dba nd."
Noca tee  contends tha t the  "language  of the  s ta tute  gives  no indica tion tha t se rvices  beyond voice
te lephone  se rvice  a re  to be  cons ide red when de te rmining if the  'good cause ' s tanda rd has  been
me t."

We disagree  tha t the  s ta tute  must be  read as  na rrowly as  Noca tee  sugges ts . We  a lso do
not agree  tha t AT&T's  four contentions  necessa rily de fine  the  meaning of good cause , nor do we
a dopt those  conte ntions  a s  our te s t for good ca use  pursua nt to S e ction 364.025(6)(d), Florida
Sta tute s . However, we  find he re  a  number of facts  and circumstances  worthy of cons ide ra tion in
de te rmining whe the r good ca us e  e xis ts  to gra nt AT&T re lie f from its  COLR obliga tion. We
have  thoroughly reviewed the  evidentia ry record and the  a rguments  of the  pa rtie s  and following
a re  thos e  fa cts  tha t we  cons ide r s ignifica nt within the  conte xt of the  tota lity of the  fa cts  a nd
circumstances a ttendant to this  case .l

Based on the  record, we  conclude  tha t Noca tee  ente red into an agreement with Comcast
Corpora tion (Comca s t) tha t e ffe ctive ly ma ke s  Comca s t the  e xclus ive  provide r for ca ble  vide o
and da ta  se rvice s  in the  priva te  subdivis ions . Although Noca tee  denie s  tha t the  agreement with
Comca s t is  e xclus ive , we  find tha t Noca te e  ha s  e nte re d into a  compe ns a tion a gre e me nt with
Comca s t whe re in Comca s t will provide  Noca te e  with fina ncia l cons ide ra tion in e xcha nge  for
Noca tee  re s tricting othe r provide rs , such a s  AT&T, from providing cable /video and da ta  se rvices
in the  priva te  subdivis ions . Noca te e  will re ce ive  a  pe rce nta ge  of Comca s t's  re curring re ve nue
from the  provis ion of voice , da ta , a nd vide o se rvice s . If Noca te e  a llows  AT&T to provide  vide o
and da ta  se rvice s  ove r its  ne twork, Comcas t ha s  the  option to te rmina te  the  agreement and the
financia l cons ide ra tion tha t will be  pa id to Noca tee .

Noca te e  is  not willing to fore go the  fina ncia l compe nsa tion it will re ce ive  from Comca s t
in re turn for a llowing AT&T to provide  vide o a nd da ta  s e rvice s  in the  priva te  s ubdivis ions . In
his  de pos ition, Noca te e  pre s ide nt, Richa rd T. Ra y, s ta te d, "As  long a s  the  a gre e me nt tha t we
ha ve  right now with Comca s t is  a ctive , the n AT&T will be  re s tricte d from providing da ta  a nd
vide o se rvice s . I ca n't spe a k to wha t might ha ppe n in the  future ." Unde r the  contra ct, Comca s t
will, in e ffe ct, be  the  only provide r for wire d ca ble  a nd da ta  se rvice s  in the  priva te  subdivis ions .
In a ddition, Noca te e  ha s  e ffe ctive ly re s tricte d AT&T to providing only voice  s e rvice  in the  two
priva te  subdivis ions  by means  of a  proposed voice -only easement. The  easement demonstra tes ,
a n d  No ca te e  a d mits ,  th a t th e  rig h ts  g ra n te d  to  AT&T s p e c ifica lly e xc lu d e  d e live ry o f
inte rne t/da ta  se rvices , video/te levis ion se rvices , or te lecommunica tions  se rvices  othe r than voice
se rvice  a t this  time .

1 We emphas ize tha t while we cons ider the facts  identified in our specific findings  and holdings  in the body of
this  order to be s ignificant in our determina tion of good cause, they a re s ignificant within the context of the tota lity
of the facts  and circumstances  of this  specific case. These same facts , if found in future cases  may or may not carry
the same s ignificance, depending on the tota lity of the circumstances  a ttendant to each individual future case.
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The re  a re  a lte rna tive  s e rvice  provide rs , othe r tha n AT&T, a va ila ble  to the  re s ide nts  of
Noca tee . The s e  s e rvice  p rovide rs  will ha ve  the  ca pa b ility o f p rovid ing  vo ice  o r vo ice
re pla ce me nt s e rvice , s uch a s  Voice  ove r Inte rne t P rotocol (VoIP ), to the  re s ide nts . Noca te e
admits  tha t Comcas t will be  ins ta lling its  own ne twork to provide  voice , da ta , and video se rvice s
within the  priva te  subdivis ions  and admits  tha t Comcast has  a  VoIP  se rvice  tha t Comcast intends
to offe r. Also, Comcas t's  price  lis t for Jacksonville , Orange  Pa rk, Fleming Is land, and S t. John's
County include s  Comca s t Digita l Voice  S e rvice . Additiona lly, AT&T Witne s s  E liza be th
Shiroishi te s tified tha t so long a s  a  re s ident ha s  a  broadband connection, he  or she  could have
access  to ove r-the -top VoIP  se rvice  provide rs  such a s  Vonage , Skype , or AT&T (Ca llVantage ).
Furthe r, it is  undispute d tha t re s ide nts  will ha ve  a cce s s  to wire le s s  s e rvice  within the  Noca te e
area.

Anothe r fa ctor we  cons ide re d is  whe the r the  provis ion of voice  s e rvice  is  une conomic.
AT&T e s tima te d tha t it would cos t a t le a s t $1.8 million, including ove rhe a d e xpe nse , to de ploy
its  facilitie s  in Noca tee . It is  our practice  to accept cos t e s tima te s , and AT&T's  e s tima te  appea rs
to be  re a s ona ble . Noca te e  a s s e rte d tha t it will not ma ke  a ny fina ncia l contribution to offs e t
AT&T's  cos t to de ploy its  ne twork. Thus , AT&T would be  re s pons ible  for the  full cos t of the
fa cilitie s .

In a ddition, we  he a rd te s timony a bout AT&T's  pote ntia l re ve nue  s tre a m. Although not
dispositive , if in five  years  the  amount of exchange  revenues collected do not equa l or exceed the
cos ts  of AT&T's  ne twork de ployme nt, the n a  re a s ona ble  a rgume nt ca n be  ma de  tha t the
inves tment might be  uneconomic.

AT&T expects  to see  a  take  ra te  of 20% or less , which seems to be  a  reasonable  estimate .
AT&T ba se s  this  e s tima te  in pa rt on its  e xpe rie nce  with its  known ta ke  ra te  in Ava lon, Pha se  I,
a nothe r COLR ca s e  in  which  AT&T is  the  pe titione r The  de ve lopme nts  in Noca te e  a nd
Ava lon, Phase  I, sha re  sufficient s imila ritie s  for the  expe rience  in Ava lon, Phase  I, to se rve  a s  a
suitable  founda tion for AT&T's  e s tima ted take  ra te  in the  two Noca tee  priva te  subdivis ions .

AT&T's  e s tima te d a ve ra ge  re ve nue  pe r unit, which is  confide ntia l, is  a ls o re a s ona ble .
Based on this  es timated average  revenue  per unit and the  take  ra te  of 20%, AT&T projects  tha t it
would  ne e d to  produce  2 .5  time s  the  pro je cte d  re ve nue s  to  re cove r the  cos t of its  in itia l
inve s tme nt in  five  ye a rs . Ba s e d  on  the s e  e s tima te s , AT&T would  no t re cove r its  in itia l
inves tment for approximate ly 12 % years  or more .

Docke t No. 070126-TL - P e tition for Re lie f lion ca rrie r-of-la s t-re s ort obliga tion purs ua nt to  S e ction
3 6 4 .0 2 5 (6 )(d ),  F lo rid a  S ta tu te s ,  fo r Villa g e s  o f Ava lo n ,  P h a s e  II,  in  He rn a n d o  Co u n ty,  b y Be llS o u th
Communica tions, Inc. d/b/a  AT&T Florida .

2
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DECIS ION

Based on a  thorough review of the  tota lity of the  facts  and circumstances  presented in this
proce e ding a nd s trictly limite d to the  spe cific fa ct pa tte rn pre se nte d in this  proce e ding, we  rind
tha t AT&T ha s  de mons tra te d good ca us e  for wa ive r of its  COLR obliga tion in  the  priva te
s ubdivis ions  of the  Noca te e  de ve lopme nt. We  find tha t if in the  future  the  Commis s ion finds
tha t mate ria l changes  in the  facts  and circumstances  have  occurred such tha t the  wa iver is  not in
the  public inte re s t, the  Commiss ion may re ins ta te  AT&T's  ca rrie r-of-la s t-re sort obliga tion.

Our decis ion he re  is  not dispos itive  of future  pe titions  by companies  tha t come  be fore  us
se e king a  wa ive r of the ir COLR obliga tion. Whe n cons ide ring whe the r the re  is  good ca use  to
wa ive  a  loca l exchange  te lecommunica tions  company's  COLR obliga tion, we  sha ll look a t e ach
set of facts and circumstances on a case-by-case basis.

We  furthe r find  tha t our de cis ion  to  g ra n t AT&T's  pe tition  fo r wa ive r o f its  COLR
obliga tion  re nde rs  moot a ny is s ue  re ga rd ing  whe the r AT&T ma y impos e  cha rge s  on  the
deve lope r, Noca tee , a s  a  condition of ins ta lling facilitie s .

Based on the  foregoing, it is

ORDERED by the Florida P ublic Service Commis s ion tha t Be llS outh
Te le communica tions , Inc. d/b/a  AT&T of the  S outhe a s t d/b/a AT&T Flo rida 's  pe tition  fo r
wa ive r of its  ca rrie r-of-la s t-re sort obliga tion in two priva te  subdivis ions  in Noca tee  deve lopment
is  he reby granted. It is  furthe r

ORDERED tha t a ny is sue  re ga rding whe the r AT&T Florida  ma y impose  cha rge s  on the
de ve lope r, Noca te e , a s  a  condition of ins ta lling fa cilitie s , is  he re by re nde re d moot by our
de cis ion to gra nt the  wa ive r. It is  furthe r

ORDERED tha t this  docke t sha ll be  closed.
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By ORDER of the  Florida  Public Se rvice  Commiss ion this 26th da y ofOctober, 2007.

/s/ A1111 Cole
ANN COLE
Commiss ion Cle rk

This is an electronic transmission. A copy of the original
signature is available from the Commission's website,
www.floridapsc.com, or by faxing a request to the Office of
Commission Clerk at 1-850-413-71 18.

(SEAL)

HFM

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section l20.569(l), Florida
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and
time limits that apply. This notice should not be construed to mean all requests for an
administrative hearing or judicial review will be granted or result in the relief sought.

Any pa rty adverse ly a ffected by the  Commiss ion's  fina l action in this  ma tte r may reques t:
1) re cons ide ra tion of the  de cis ion by filing a  motion for re cons ide ra tion with  the  Office  of
Commis s ion Cle rk, 2540 S hu na rd Oa k Boule va rd, Ta lla ha s s e e , Florida  32399-0850, within
fifte en (15) days  of the  is suance  of this  orde r in the  form pre scribed by Rule  25-22.060, Florida
Adminis tra tive  Code , or 2) judicia l re vie w by the  Florida  S upre me  Court in  the  ca s e  of a n
e lectric, gas  or te lephone  utility or the  Firs t Dis trict Court of Appea l in the  case  of a  wa te r and/or
wa s te wa te r utility by filing a  notice  of a ppe a l with the  Office  of Commiss ion Cle rk, a nd filing a
copy of the  notice  of a ppe a l a nd the  filing fe e  with the  a ppropria te  court. This  filing mus t be
comple ted within thirty (30) days  a fte r the  issuance  of this  orde r, pursuant to Rule  9.110, Florida
Rule s  of Appe lla te  P roce dure . The  notice  of a ppe a l mus t be  in  the  form s pe cifie d in  Rule
9.900(a ), Florida  Rules  of Appe lla te  Procedure .
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23-17-105

West's  Arkansas  Code Annotated Currentness
Title 23. Public Utilities  and Regula ted Indus tries

Subtitle  l. Public Utilities  and Ca rriers  (Chapters  l to 29) (Re fs  & Am os )

"ET Chapter 17. Telephone and Telegraph Companies (Re fs  & Am os )
'93 Subchapter l. Genera l Provis ions (Refs & Ammos)

-»§ 23-17-105. Exclus ion

No telegraph or telephone corpora tion organized by virtue of the laws  of this  s ta te or doing bus iness  in this  s ta te by
virme of the laws  of any other s ta te, or of the United Sta tes , sha ll have the power to contract with the owners  of
lands  or the right in lands , or with any person or corpora tion, for the rights  to erect, opera te, or mainta in telegraph,
telephone, or other lines  or works  for the speedy transmiss ion of intelligence over his  or her or its  lands , privileges ,
rights , or easements  to the exclus ion of other persons  or corporations  authorized to erect and operate lines  and works
for speedy transmiss ion of intelligence.

Fo rm e rly

LIBRARY REFERENCES

Telecommunica tions '9f"""267.
Wes tlaw Key Number Sea rch: 372k267.

23-17-105, AR ST § 23-17-105

Current through end of 2006 legis la tion, including changes  made by
Arkansas Code Revis ion Commiss ion a s  a  result of2006 let Extra .
Sass . and Gen. Election held on November 7, 2006.

END OF DOCUMENT



California Public Utilities Code Section
626
Legal Research Home > California Lawyer

On or after January 1, 2000, a public utility may not enter into any exclusive access
agreement with the owner or lessor of, or a person controlling or managing, a property
or premises sewed by the public utility, or commit or permit any other act, that would
limit the right of any other public utility to provide service to a tenant or other occupant of
the property or premises
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Connecticut Genera l S ta tutes  Annota ted Currentness
Title 16. Public Service Companies (Re fs  & Am os )

RE Chapter 283. Depa rtment of Public Utility Control: Telegraph, Telephone, Illumina ting, Power and Water
Companies (Refs & Ammos)

-»§ 16-247c. Provision of intrastate telecommunications services. Civil penalty. Competition

(a) No person shall provide intrastate telecommunications services, except for private telecommunications service,
commercial mobile telecommunications service to the extent regulated by the federal government and any service
authorized under section 16-250a or a joint or shared user tariff approved by the Department of Public Utility
Control, unless the person (1) offered, promoted and provided intrastate telecommunications services on or before
January 1, 1984, pursuant to a special charter or certificate of public convenience and necessity or (2) is certified to
provide intrastate telecommunications services by the Department of Public Utility Control pursuant to sections 16-
247f to l 6-247h, inclusive.

(b) Each provider of intras ta te telecommunications  services , as  defined in subsection (a) of this  section, or any
officer, agent or employee thereof, which the department finds  has  fa iled to obey or comply with any applicable
order made or regula tion adopted by the department pursuant to this  section shall be fined, by order of the
department, not more than ten thousand dolla rs  for each offense. Each dis tinct viola tion of any provis ion of this
section or any such order or regulation shall be a  separate offense and, in the case of a  continued viola tion, each day
thereof shall be deemed a  separa te offense. The department shall impose any such civil penalty in accordance with
the procedure es tablished in section 16-41.

(c) The depa ent sha ll not prohibit or res trict the competitive provis ion of intras ta te telecommunica tions  services
offered by a  certified telecommunica tions  provider unless  the department finds  tha t the competitive provis ion of a
telecommunica tions  service would be contrary to the goals  set forth in section 16-247a, or would not be in
accordance with the provis ions  ofs ection l6-247a or 16-247b, this  section, sections  16-247e to 16-247h, inclus ive,
or section 16-247k.

CREDIT(S )

(1985, P.A. 85-187, § 3, ff. May 23, 1985; 1987, p.A. 87-415, § § 1, 2, off. JLute 26, 1987, 1990, P.A. 90-221, §
8, June 12, 1990, 1993, P.A. 93-330_§ 3. off. July 2, 1993, 1994, P.A. 94-83, § 4, ff. July 1, 1994, 1999, P.A.
99-222, § 9. off. June 29. 1999.)

HIS TORICAL AND S TATUTORY NOTES

1998 Main Volume

Codification

Section heading was changed to conform to Gen.St., Rev. to 1989.

Gen.St., Rev. to 1995, changed the section heading from "Provision of intrastate interexchange telecommunications
service. Compensation for and blocking of unauthorized calls. Civil penalty" to "Provision of intrastate
telecommunications services. Civil penalty. Competition".

CROSS REFERENCES

Filing of emergency plans  by public service companies , telecommunica tion companies  and municipa l



P a ge  2

utilities, see C.G.S.A. 8 16-32e.

Sta te -wide telecommunications  coverage plan, cons is tency with this  section required, see C.G.S .A.
50ee.

UNITED S TATES  CODE ANNOTATED

Federa l Communica tions  Commiss ion regula tion of inters ta te wire and radio communica tion, see
151 et seq.

c. G. s. A. § 16-2470, CT ST § 16-2470

Current through Gen.St., Rev. to 01-01-2007.

END OF DOCUMENT
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Conne c ticu t Ge ne ra l S ta tu te s  Annota te d Currentness

Title  16. P ublic S e rvice  Companies (R e fs  & Am o s )

XI Cha pte r 283. De pa rtme nt of P ublic  Utility Control: Te le gra ph, Te le phone , Illumina ting, P owe r a nd Wa te r
Companies (R e fs  & Am o s )

-»§ 16-2471. Access by certified telecommunications providers to occupied buildings: Service, wiring,
compensation, regulations, civil penalty

(a ) As  used in this  section, "occupied building" means  a  building or a  part of a  building which is  rented, leased,
hired out, a rranged or des igned to be occupied, or is  occupied (1) as  the home or res idence of three or more families
living independently of each other, (2) as  the place of bus iness  of three or more persons , firms  or corpora tions
conducting bus iness  independently of each other, or (3) by any combination of such families  and such persons , firms
or corpora tions  tota ling three or more, and includes  tra iler parks , mobile manufactured home parks , nurs ing homes ,
hospita ls  and condominium associa tions .

(b) No owner of an occupied building sha ll demand or accept payment, in any form, except as  provided in
subsection (f) of this  section, in exchange for permitting a  certified telecommunica tions  provider on or within his
property or premises , or discriminate in renta l charges  or the provis ion of service between tenants  who receive such
service and those who do not, or those who receive such service from different certified telecommunica tions
providers , provided such owner sha ll not be required to bear any cos t for the ins ta lla tion or provis ion of such
service.

(c) An owner of an occupied building sha ll permit wiring to provide telecommunica tions  service by a  certified
telecommunica tions  provider in such building provided: (1) A tenant of such building reques ts  services  from tha t
certified telecormnunica tions  provider, (2) the entire cos t of such wiring is  a s sumed by tha t certified
telecommunica tions  provider, (3) the certified telecommunica tions  provider indemnifies  and holds  harmless  the
owner for any damages  caused by such wiring, and (4) the certified telecommunica tions  provider complies  with a ll
regula tions  of the Department of Public Utility Control perta ining to such wiring. The department sha ll adopt
regula tions , in accordance with the provis ions  of chapter 54, [FN ll which sha ll set forth terms  which may be
included, and terms  which sha ll not be included, in any contract to be entered into by an owner of an occupied
building and a  certified telecommunica tions  provider concerning such wiring. No certified telecommunica tions
provider sha ll present to an owner of an occupied building for review or for s igna ture such a  contract which conta ins
a  term prohibited from inclus ion in such a  contract by regula tions  adopted hereunder. The owner of an occupied
building may require such wiring to be ins ta lled when the owner is  present and may approve or deny the loca tion a t
which such wiring enters  such building.

(d) Prior to completion of cons truction of an occupied building, an owner of such a  building in the process  of
cons truction s ha ll permit rewiring to provide telecommunica tions  s ervices  in s uch building provided: (1) The
certified telecommunica tions  provider complies  with a ll the provis ions  of subdivis ions  (2), (3) and (4) of subsection
(c) of this  section and subsection (1) of this  section, and (2) a ll wiring other than tha t to be directly connected to the
equipment of a  telecommunica tions  service cus tomer sha ll be concea led within the walls  of such building.

(e) No certified telecommunica tions  provider may enter into any agreement with the owner or lessee of, or person
controlling or managing, an occupied building serviced by such provider, or commit or permit any act, tha t would
have the effect, directly or indirectly, of diminishing or interfering with exis ting rights  of any tenant or other
occupant of such building to use or ava il himself of the services  of other certified telecommunica tions  providers .

(fl The department sha ll adopt regula tions  in accordance with the provis ions  of chapter 54 authorizing certified
telecommunica tions  providers , upon applica tion by the owner of an occupied building and approval by the
department, to reasonably compensa te the owner for any taking of property associa ted with the ins ta lla tion of wiring
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and ancilla ry facilities  for the provis ion of telecommunica tions  service. The regula tions  may include, without
limita tion:

(1) Es tablishment of a  procedure under which owners  may petition the department for additiona l compensa tion,

(2) Authoriza tion for owners  and certified telecommunica tions  providers  to negotia te settlement agreements
regarding the amount of such compensation, which agreements  shall be subject to the department's  approval,

(3) Es tablishment of criteria  for determining any additional compensation tha t may be due ,

(4) Es tablishment of a  schedule or schedules  of such compensation under specified circumstances , and

(5) Es tablishment of applica tion fees , or a  schedule of fees , for applica tions  under this  subsection.

(g) Nothing in subsection (D of this section shall preclude a certified telecommunications provider from installing
telecommunications equipment or facilities in an occupied building prior to the department's determination of
reasonable compensation.

(h) Any determination by the department under subsection (f) regarding the amount of compensa tion to which an
owner is  entitled or approval of a  settlement agreement may be appealed by an aggrieved party in accordance with
the provis ions  of section 4-183.

(i) Any person which the Department of Public Utility Control determines , a fter notice and opportunity for a  hea ring
as  provided in section 16-41, has  fa iled to comply with any provis ion of subsections  (b) to (e), inclus ive, of this
section sha ll pay to the s ta te a  civil penalty of not more than one thousand dolla rs  for each day following the
issuance of a  final order by the department pursuant to section 16-41 tha t the person fa ils  to comply with sa id
subsections.

CREDIT(S )

(1994, P.A. 94-106. § 1, 1999, P.A. 99-286, S 2, off. July 19. 1999.)

et seq.

HIS TORICAL AND S TATUTORY NOTES

2007 Electronic Pocket Part Update

Codification

Section heading was  changed to conform to Gen.St., Rev. to 2001.

CROSS REFERENCES

State-wide telecommunications coverage plan, consistency with this section required, see C.G.S.A. § 16-
50ee.

ADMINIS TRATIVE CODE REFERENCES

Telecommunications  regula tions , see .

NOTES  OF DECIS IONS

Compensation ]_



Page 3

l- Compens a tion

Until the Depa rtment fUtility Control adopts  regula tions  implementing a  compensa tion mechanism for the taking

No. 95-009 (March 3. 1995). 1995 WL 774638.

Current through Gen.St., Rev. to 01-01-2007.

END OF DOCUMENT
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c

Effective: June 7, 2006

West's  Florida  Sta tutes  Annota ted Currentness
Title XXVII. Ra ilroads  and Other Regula ted Utilities  (Chapters  350-368)

93 Chapter 364, Telecommunica tions  Companies (Refs  & Annos l
*RaP a rt l. Genera l Provis ions

->364.025. Univers a l s ervice

(1 ) For the  purpos e s  o f th is  s e c tion ,  the  te rm  "un ive rs a l s e rvice " m e a ns  a n  e vo lving  le ve l o f a cce s s  to
telecommunica tions  services  tha t, taking into account advances  in technologies , s ervices , and market demand for
es s entia l s e rvices , the  commis s ion de te rmines  s hould be  provided a t jus t, rea s ona ble , a nd a fforda ble  ra tes  to
cus tom ers , including thos e  in rura l, e conom ica lly dis a dva nta ged, a nd high-cos t a rea s . It is  the  intent of the
Le gis la ture  tha t unive rs a l s e rvice  obje c tive s  be  m a inta ine d  a fte r the  loca l e xcha nge  m a rke t is  ope ne d to
com pe titive ly provide d s e rvice s . It is  a ls o the  inte nt of the  Le gis la ture  tha t during this  tra ns ition pe riod the
ubiquitous  na ture of the loca l excha nge te lecommunica tions  compa nies  be us ed to s a tis fy thes e objectives . Until
January l, 2009, each loca l exchange telecommunica tions  company shall be required to furnish bas ic loca l exchange
te lecommunica tions  s e rvice  within a  rea s ona ble  time  period to a ny pers on reques ting s uch s e rvice  within the
company's  service territory.

(2) The Legis la ture finds  tha t each telecommunica tions  company should contribute its  fa ir share to the support of the
universa l s ervice objectives  and ca rrier-of-la s t-resort obliga tions . For a  trans itiona l period not to exceed Janua ry l,
2009, the  inte rim  m echa nis m  for m a inta ining unive rs a l s e rvice  objective s  a nd funding ca rrie r-of-la s t-re s ort
obliga tions  sha ll be es tablished by the commiss ion, pending the implementa tion of a  permanent mechanism. The
in te rim  m e c h a n is m  s h a ll b e  a p p lie d  in  a  m a n n e r th a t  e n s u re s  th a t  e a c h  c o m p e tit ive  lo c a l e xc h a n g e
telecommunica tions  company contributes  its  fa ir share to the support of universa l service and ca rrier-of-las t~resort
obliga tions . The interim mechanism applied to each competitive loca l exchange telecommunica tions  company sha ll
reflect a  fa ir sha re of the loca l exchange telecommunica tions  company's  recovery of inves tments  made in fulfilling
its  ca rrier-of-la s t-res ort obliga tions , a nd the  ma intena nce  of univers a l s ervice  objectives . The commis s ion s ha ll
ensure tha t the interim mechanism does  not impede the development of res identia l consumer choice or crea te an
unreasonable barrier to competition. In reaching its  determina tion, the commiss ion sha ll not inquire into or cons ider
any factor tha t is  incons is tent with s .  364.05l(l)(c). The cos ts  and expenses  of any government program or project
required in part II of this  chapter sha ll not be recovered under this  section.

(3) If any party, prior to January 1, 2009, believes  that circumstances  have changed subs tantia lly to warrant a  change
in the interim mechanism, tha t party may petition the commiss ion for a  change, but the commiss ion sha ll grant such
petition only a fter an opportunity for a  hea ring and a  compelling showing of changed circums tances , including tha t
the provider's  cus tomer popula tion includes  as  many res identia l as  bus iness  cus tomers . The commiss ion shall act on
any such petition within 120 days .

(4)(a ) Prior to J anua ry l, 2009, the Legis la ture sha ll es tablish a  permanent universa l s ervice mechanism upon the
effective  da te  of which a ny interim recovery mecha nis m for univers a l s ervice  objectives  or ca rrier-of-la s t-res ort
obliga tions  imposed on competitive local exchange telecommunications  companies  shall terminate.
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(b) To ass is t the Legis la ture in es tablishing a  permanent universa l service mechanism, the commiss ion, by February
15, 1999, sha ll determine and report to the Pres ident of the Senate and the Speaker of the House of Representa tives
the tota l forward-looking cos t, ba sed upon the mos t recent commercia lly ava ilable technology and equipment and
genera lly accepted des ign and placement principles , of providing bas ic loca l telecommunica tions  service on a  bas is
no grea ter tha n a  wire  center ba s is  us ing a  cos t proxy model to be  s e lected by the  commis s ion a fter notice  a nd
opportunity for hea ring.

(c ) In  de te rm ining the  cos t of provid ing  ba s ic  loca l te le com m unica tions  s e rvice  for s m a ll loca l e xcha nge
telecommunications  companies , which serve less  than 100,000 access  lines , the commiss ion shall not be required to
us e  the  cos t proxy model s e lected purs ua nt to pa ra gra ph (b) until a  mecha nis m is  implemented by the  Federa l
Government for small companies , but no sooner than January 1, 2001. The commiss ion sha ll ca lcula te a  small loca l
exchange telecommunica tions  company's  cos t of providing bas ic loca l telecommunica tions  services  based on one of
the following options :

1. A different proxy model, or

2. A fully dis tributed a lloca tion of embedded cos ts , identifying high-cos t a rea s  within the loca l exchange a rea  the
company serves  and including a ll embedded inves tments  and expenses  incurred by the company in the provis ion of
universa l service. Such ca lcula tions  may be made us ing fully dis tributed cos ts  cons is tent with 47 C.F.R. parts  32, 36,
and 64. The geographic bas is  for the calcula tions  shall be no smaller than a  census  block group.

(5) After January 1, 2001, a  competitive loca l exchange telecommunica tions  company may petition the commiss ion
to become the universa l service provider and carrier of las t resort in areas  reques ted to be served by tha t competitive
loca l exchange telecommunica tions  company. Upon petition of a  competitive loca l exchange telecommunica tions
company, the commiss ion sha ll have 120 days  to vote on granting in whole or in pa rt or denying the petition of the
c om pe titive  loc a l e xc ha nge  c om pa ny.  The  c om m is s ion  m a y e s ta b lis h  the  c om pe titive  loc a l e xc ha nge
te le com m unica tions  com pa ny a s  the  unive rs a l s e rvice  provide r a nd ca rrie r of la s t re s ort,  provide d tha t the
commis s ion firs t determines  tha t the competitive loca l exchange telecommunica tions  company will provide high-
qua lity, reliable s ervice. In the order es tablishing the competitive loca l exchange telecommunica tions  company a s
the univers a l s ervice provider and ca rrier of la s t res ort, the commis s ion s ha ll s et the period of time in which s uch
company must meet those objectives  and obligations .

(6)(a) For purposes  of this  subsection:

1. "Owner or deve loper" mea ns  the  owner or deve loper of a  multitena nt bus ines s  or re s identia l property, a ny
condominium associa tion or homeowners ' a s socia tion thereof, or any other person or entity having ownership in or
control over the property.

2. "Communica tions  s ervice provider" means  any person or entity providing communica tions  s ervices , any person
or entity a llowing another person or entity to use its  communica tions  facilities  to provide communica tions  services ,
or any person or entity securing rights  to select communica tions  service providers  for a  property owner or developer.

3. "Communica tions  service" means  voice service or voice replacement service through the use of any technology.

(b) A local exchange telecommunications company obligated by this section to serve as the carrier of last resort is
not obligated to provide basic local telecommunications service to any customers in a multitenant business or
residential property, including, but not limited to, apartments, condominiums, subdivisions, office buildings, or
office parks, when the owner or developer thereof:

1. P ermits  only one  communica tions  s ervice  provider to ins ta ll its  communica tions  s ervice-re la ted fa cilities  or
equipment, to the exclus ion of the loca l exchange telecommunica tions  company, during the cons truction phase of
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the property;

2. Accepts or agrees to accept incentives or rewards from a communications service provider that are contingent
upon the provision of any or all communications services by one or more communications service providers to the
exclusion of the local exchange telecommunications company,

3. Collects  from the occupants  or res idents  of the property charges  for the provis ion of any communica tions  service,
provided by a  communica tions  service provider other than the loca l exchange telecommunica tions  company, to the
occupants  or res idents  in any manner, including, but not limited ro, collection through rent, fees , or dues , or

4. Enters  into an agreement with the communica tions  s ervice provider which grants  incentives  or rewards  to such
owner or developer contingent upon res triction or limita tion of the loca l exchange telecommunica tions  company's
access  to the property.

(c) The loca l exchange telecommunica tions  company relieved of its  ca rrier-of-las t-resort obliga tion to provide bas ic
loca l te lecommunica tions  s ervice  to the  occupa nts  or res idents  of a  multitena nt bus ines s  or res identia l property
pursuant to paragraph (b) sha ll notify the commiss ion of tha t fact in a  timely manner.

(d) A loca l excha nge te lecommunica tions  compa ny tha t is  not a utoma tica lly re lieved of its  ca rrier-of-la s t-res ort
obliga tion purs ua nt to s ubpa ra gra phs  (b)l.-4. ma y s eek a  wa iver of its  ca rrie r-of-la s t-res ort obliga tion from the
commiss ion for good cause shown based on the facts  and circums tances  of provis ion of s ervice to the multitenant
bus iness  or res identia l property. Upon petition for such relief, notice sha ll be given by the company a t the same time
to the  re leva nt building owne r or deve lope r. The  com m is s ion s ha ll ha ve  90 da ys  to a ct on the  pe tition. The
commission shall implement this  paragraph through Rulemaking.

(e) If a ll conditions  described in subparagraphs  (b)1.-4. cease to exis t a t a  property, the owner or developer reques ts
in writing tha t the loca l exchange telecommunica tions  company make service ava ilable to cus tomers  a t the property
and confirms  in writing tha t a ll conditions  described in subparagraphs  (b)1.-4. have ceased to exis t a t the property,
and the owner or developer has  not a rranged and does  not intend to a rrange with another communica tions  service
provider to make communica tions  service ava ilable to cus tomers  a t the property, the carrier-of-las t-resort obliga tion
under this  section shall again apply to the local exchange telecommunications  company a t the property, however, the
loca l excha nge  te lecommunica tions  compa ny ma y require  tha t the  owner or deve loper pa y to the  compa ny in
advance a  reasonable fee to recover cos ts  that exceed the cos ts  that would have been incurred to construct or acquire
fa cilitie s  to s e rve  cus tomers  a t the  property initia lly, a nd the  compa ny s ha ll ha ve  a  rea s ona ble  period of time
following the reques t from the owner or developer to make a rrangements  for s ervice ava ilability. If any conditions
described in subparagraphs  (b)l .-4. again exis t a t the property, paragraph (b) shall again apply.

(f) This  subsection does  not a ffect the limita tions  on the jurisdiction of the commiss ion imposed by s . 364.011 o r 8
364.013,

CREDIT(S )

Added by . Amended by ,
, , Laws  2000, c. 2000-

, ,
23, 2003, .

LIBRARY REFERENCES

1998 Main Volume
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Telecommunica tions 267.
Wes tlaw Topic No. 372.

RESEARCH REFERENCES

Encyclopedias

Universal Service,FL Jur. ad Telecommunications 8 13.

NOTES  OF DECIS IONS

Operator costs l

l- Operator costs

Incum bent loca l excha nge  ca rrie r (ILEC) which wa s  s ta tutorily precluded from  offe ring loca l s e rvice  without
opera tors  to cons umers  was  not required to elimina te its  cos t of opera tor s ervices  from wholes a le  ra te  it cha rged
competitor loca l exchange ca rrier (CLEC), which sought to obta in loca l s ervice from ILEC for resa le but wanted to
provide its own opera tor services . AT&T Communica tions o f S o u th e rn States , Inc . v. BeiiS outh
Telecommunica tions , Inc., C.A.] l (Fla .)200l, 268 F.3d 1294. Telecommunica tions 866

West's F. s. A. § 364.025, FL ST § 364.025

Current through Chapter 339 and S.J .R. 2D (End) of the 2007 Specia l D Sess ion of the Twentieth Legis la ture

(C)2007 Thomson/Wes t
END OF DOCUMENT
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West's  Annotated Indiana Code Currentness
Title 8. Utilities  and Transporta tion

Article  1. Utilities  Genera lly (Re fs  & Am os )
Chapter 32.6. Access  to Real Property by Communica tions  Service Providers->

8-1 -32.6-1 "Commission" defined

Sec. 1. As  used in this  chapter, "commiss ion" refers  to the Indiana  utility regula tory commiss ion crea ted by [C 8-1

8-1-32.6-2 "Communication service" defined

Sec. 2. (a) As used in this chapter, "communications service" refers to any of the following

(1) Telecommunications service (as  defined `1n 47 U.S.C. 153(46))

(2) Information service (as  defined in 47 U.S .C. l 53(20))

(b) The term includes

(1) video service (as  defined inIC 8-1-34-14)

(2) broadband service

(3) advanced services  (as  defined in 47 CFR 51.5); and

(4) Internet Protocol enabled services

however class ified by the Federa l Communica tions  Commiss ion

8-1-32.6-3 "Communications service provider" defined

Sec. 3. As  used in this  chapter, "communications  service provider" means  a  person or an entity, or an affilia te (as
defined in IC  8 -l-3 4 -l) of a  person or an entity, tha t offers  communica tions  service to cus tomers  in Indiana , without
regard to the technology or medium used by the person or entity to provide the communica tions  service. The term
includes  a  provider of commercia l mobile service (as  defined in 47 U.S.C. 332)

8-1-32.6-4 "Multitenant real estate" defined

Sec. 4. As used in this  chapter, "multitenant real es ta te" means  any

(1) geographic area

(2) building; or

(3) group of buildings

conta ining more than one (1) unit for bus iness  purposes . The term includes  office buildings  and office parks . The
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term does not include apartment buildings, condominiums, or subdivisions

8-1-32.6-5 "Person" defy

Sec. 5. As  used in this  chapter, "person" means  an individual, a  corpora tion, a  limited liability company, a
partnership, an unincorporated associa tion, or a  governmental entity

8-1-32.6-6 "Provider of last resort" defined

Sec. 6. As  used in this  chapter. "provider oblas t resort" has  the meaning set forth in IC 8~1-32.4-9

8-1-32.6-7 Prohibited contracts, agreements, or arrangements; violations and civil penalties; appeal from
commission determination

Sec. 7. (a) After March 27, 2006, a  communications  service provider shall not enter into any contract, agreement, or
other a rrangement tha t does  any of the following

(1) Requires  any person to res trict or limit

(A) the ability of another communica tions  service provider to obta in easements  or rights -of-way for the
ins ta lla tion of facilities  or equipment used to provide communica tions  service to Indiana  cus tomers , or

(B) access  to rea l property by another communications  service provider

(2) Offers  or grants  incentives  or rewards  to an owner of rea l property if the incentives  or rewards  a re contingent
upon the property owner's  agreement to res trict or limit

(A) the ability of another communica tions  service provider to obta in easements  or rights -of-way for the
ins ta lla tion of facilities  or equipment used to provide communica tions  service on the property, or

(B) access to the owner's real property by another communications service provider

A contract, an agreement, or any other arrangement that viola tes  this  section is  void if the contract, agreement, or
arrangement is  entered into after March 27, 2006. However, a  contract, an agreement, or any other arrangement that
otherwise viola tes  this  section remains  in effect until such time as  it would normally termina te or expire if the
contract, agreement, or arrangement is  entered into before March 28, 2006

(b) This  section does  not prohibit a  communica tions  service provider and a  subscriber from entering into any lawful
contract, agreement, or other arrangement concerning the communications  service offered by the communications
service provider to the subscriber

(c) Upon

(1) a  compla int filed by

(A) another communications service provider

(B) a subscriber or potential subscriber of communications service

(C) the utility consumer counselor, or
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(D) any class  sa tis fying the s tanding requirements  ofIC 8=1-2-54,  o r

(2) the commiss ion's  own motion,

the  commis s ion ma y inve s tiga te  whe the r a  communica tions  s e rvice  provide r ha s  viola te d this  s e ction. If, a fte r
notice  a nd a n opportunity for he a ring, the  commis s ion de te rmine s  tha t the  communica tions  s e rvice  provide r ha s
viola te d this  s e ction, the  commis s ion ma y is s ue  a n orde r impos ing a  civil pe na lty of not more  tha n five  hundre d
dolla rs  ($500) for e a ch viola tion. For purpos e s  of this  s ubs e ction, e a ch da y tha t a  contra ct, a n a gre e me nt, or a n
a rra nge me nt prohibite d by this  s e ction re ma ins  in e ffe ct cons titute s  a  s e pa ra te  viola tion.

(d) The a ttorney general may bring an action in the name of the s ta te to enforce an order of the commiss ion Linder
subsection (c), including the collection of an unpa id civil pena lty imposed by the commiss ion.

(e) Civil penalties  collected under this  section shall be depos ited in the s ta te genera l fund.

(t) A determination by the commiss ion under this  section is  subject to appeal under IC 8-1-3 .

8-1-32.6-8 Provision of services to occupants of multitenant real estate

Sec. 8. (a ) Notwiths tanding IC 8-1 -32.4-14, the commiss ion may not require a  communica tions  service provider,
including a  provider of las t resort, to provide any communications  service to the occupants  of multitenant rea l es ta te
if the owner, opera tor, or developer of the multitenant rea l es ta te does  any of the following to the benefit of another
communica tions  service provider:

(1) Permits  only one (1) communica tions  service provider to ins ta ll the provider's  facilities  or equipment during
the construction or development phase of the multitenant real es ta te.

(2) Accepts  or agrees  to accept incentives  or rewards  that:

(A) are offered by a  communica tions  service provider to the owner, opera tor, developer, or occupants  of the
multitenant rea l es ta te, and

(B) a re contingent upon the provis ion of communica tions  service by tha t provider to the occupants  of the
multitenant rea l es ta te, to the exclus ion of any services  provided by other communica tions  service providers .

(3) Collects  from the occupants  of the multitenant rea l es ta te any charges  for the provis ion of communications
service to the occupants , including charges  collected through rent, fees , or dues .

(4) Enters  into an agreement with a  communica tions  service provider tha t is  prohibited by section 7 of this
chapter.

(b) This subsection applies to a communications service provider that is relieved under subsection (a) of an
obligation to provide communications service to the occupants of multitenant real estate. This section does not
prohibit the communications service provider from voluntarily offering service to the occupants of the multitenant
real estate. However, the commission shall not exercise jurisdiction over the terms, conditions, rates, or availability
of any communications service voluntarily offered by a communications service provider under this subsection.

8-1-32.6-9 Prohibited actions by owner, operator, or developer of multitenant real estate

Sec. 9. (a) Except as provided in subsection (b), the owner, operator, or developer of rnultitenant real estate located
in a service area in which one (1) or more communications service providers are authorized to provide
communications service may not do any of the following:

(1) Prevent a  communications  service provider from ins ta lling on the premises  communications  service equipment
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that an occupant requests.

(2) Interfere with a  communica tions  service provider's  ins ta lla tion on the premises  of communica tions  service
equipment that an occupant requests .

(3) Discriminate agains t a  communica tions  service provider or impose unduly burdensome conditions  on the
terms, conditions , and compensation for a  communications  service provider's  ins ta lla tion of communications
service equipment on the premises .

(4) Demand or accept an unreasonable payment from:

(A) an occupant, or

(B) a  communica tions  service provider,

in exchange for a llowing the communications  service provider access  to the premises .

(5) Discrimina te aga ins t or in favor of an occupant in any manner, including charging higher or lower renta l
charges  to the occupant, because of the communications  service provider from which the occupant receives
communica tions  service.

(b) This  section does  not prohibit the owner, opera tor, or developer of multitenant rea l es ta te from doing any of the
following:

(1) Imposing a  condition on a  communications  service provider tha t is  reasonably necessary to protect:

(A) the sa fety, security, appearance, or condition of the property, or

(B) the safety and convenience of other persons .

(2) Impos ing a  reasonable limita tion on the hours  during which a  communica tions  service provider may have
access  to the premises  to ins ta ll communications  service equipment.

(3) Imposing a  reasonable limita tion on the number of communications  service providers  that have access  to the
premises , if the owner, opera tor, or developer can demonstra te a  space cons tra int tha t requires  the limita tion.

(4) Requiring a  communica tions  service provider to agree to indemnify the owner, opera tor, or developer for
damage caused by ins ta lling, opera ting, or removing communications  service equipment on or from the premises .

(5) Requiring an occupant or a  communica tions  service provider to bear the entire cos t of ins ta lling, opera ting, or
removing communica tions  service equipment.

(6) Requiring a communications service provider to pay compensation for access to or use of the premises, as long
as the compensation is:

(A) rea sonable, and

(B) nondis crimina tory,

among communications service providers.

(c) For purposes  of this  subsection, an "affected person" includes  the following:

(1) An occupant tha t is  a  current or potentia l subscriber of communica tions  service on the premises  of inultitenant
real es tate.
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(2) A unit in which multitenant rea l es ta te is  loca ted, acting on beha lf of:

(A) a  person described in subdivis ion (1), or

(B) other s imila rly s itua ted persons .

(3) A communications service provider.

An affected person tha t a lleges  a  viola tion of this  section by the owner, opera tor, or developer of multitenant rea l
es ta te may seek equitable or compensa tory relief in a  court having jurisdiction. The party preva iling in any action
filed under this  section is  entitled to recover the cos ts  of the action, including reasonable a ttorney's  fees  as
determined by the court.

8-1-32.6-10 Adoption of rules

Sec. 10. The commiss ion may adopt rules  under IC 4-22-2 to implement this  chapter.

Current through the 2007 Public Laws  approved and effective through
END OF DOCUMENT

April 27, 2007.
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KANSAS STATUTES ANNOTATED
CHAPTER 58,--PERSONAL AND REAL PROPERTY
ARTICLE 25.--LANDLORDS AND TENANTS
RESIDENTIAL LANDLORD AND TENANT ACT

58-2553. Duties of landlord_ agreement that tenant perfbrrn landlord's duties, limitations.

(a ) Except when prevented by an act of God, the fa ilure of public utility services  or other conditions  beyond the
landlord's  control, the landlord sha ll:

(1) Comply with the requirements  of applicable building and hous ing codes  materia lly a ffecting hea lth and sa fety. If
the duty imposed by this  paragraph is  greater than any duty imposed by any other paragraph of this  subsection, the
landlord's  duty sha ll be detennined in accordance with the provis ions  of this  paragraph,

(2) exercise reasonable care in the maintenance of the common areas,

(3) mainta in in good and safe working order and condition a ll electrica l, plumbing, sanita ry, hea ting, ventila ting and
a ir-conditioning appliances  including eleva tors , supplied or required to be supplied by such landlord,

(4) except where provided by a  govemlnenta l entity, provide and mainta in on the grounds , for the common use by
all tenants , appropriate receptacles  and conveniences  for the removal of ashes , garbage, rubbish and other waste
incidenta l to the occupancy of the dwelling unit and a rrange for their removal, and

(5) supply running water and reasonable amounts  of hot water a t a ll times  and reasonable heat, unless  the building
tha t includes  the dwelling units  is  not required by law to be equipped for tha t purpose, or the dwelling unit is  so
cons tructed tha t hea t or hot water is  genera ted by an ins ta lla tion within the exclus ive control of the tenant and
supplied by a  direct public utility connection. Nothing in this  section sha ll be cons trued as  abroga ting, limiting or
otherwise a ffecting the obliga tion of a  tenant to pay for any utility service in accordance with the provis ions  of the
renta l agreement. The landlord shall not interfere with or refuse to a llow access  or service to a  tenant by a
communica tion or cable televis ion service duly franchised by a  municipa lity.

(b) The landlord and tenants  of a  dwelling unit or units  which provide a  home, res idence or s leeping place for not to
exceed four households  having common areas  may agree in writing that the tenant is  to perform the landlord's  duties
specified in paragraphs  (4) and (5) of subsection (a) of this  section and also specified repairs , maintenance tasks ,
a ltera tions  or remodeling, but only if the transaction is  entered into in good fa ith and not for the purpose of evading
the obliga tions  of the landlord.

(c) The landlord and tenant of any dwelling unit, other than a  s ingle family res idence, may agree tha t the tenant is  to
perform specified repairs , maintenance tasks , a ltera tions  or remodeling only if:

(1) The agreement of the parties  is  entered into in good fa ith, and not to evade the obliga tions  of the landlord, and is
set forth in a  separate written agreement s igned by the parties  and supported by adequate consideration,

(2) the work is not necessary to cure noncompliance with subsection (a)(l) of this section, and

(3) the agreement does  not diminish or affect the obliga tion of the landlord to other tenants  in the premises .

(d) The landlord may not treat performance of the separate agreement described in subsection (c) of this  section as  a
condition to any obliga tion or the performance of any renta l agreement.

His to ry:

l HI
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LSA-R.S . 45:781

West's  Louis iana Sta tutes  Annotated Currentness
Louis iana Revised Sta tutes

Title 45. Public Utilities  and Carriers (Re fs  & Am os )
'ii Cha pte r 8. Telegraphs  and Telephones (Re fs  & Am os )

-»§ 781. Lines; right to use public property; railroad property; waters; roads and streets; private
property; expropriation; excluding lines of competitors; franchising of cable television by parishes

A. Corpora tions , domes tic or foreign, formed for the purpose of transmitting intelligence by telegraph or telephone
or other sys tem of transmitting intelligence, may cons truct and mainta in telegraph, telephone or other lines
necessary to transmit intelligence a long a ll public roads  or public works , and a long and para llel to any of the
ra ilroads  in the s ta te, and a long and over the waters  of the s ta te, if the ordinary use of the roads , works , ra ilroads ,
and waters  are not obs tructed, and a long the s treets  of any city, with the consent of the city council or trus tees . Such
companies , sha ll be entitled to the right of way over a ll lands  belonging to the s ta te and over the lands , privileges
and servitudes  of other persons , and to the right to erect poles , piers , abutments , and other works  necessary for
cons tructing and mainta ining lines  and works , upon making jus t compensa tion therefor. If the company fa ils  to
secure such right by consent, contract or agreement upon just and reasonable terms, then the company has  the right
to proceed to expropria te as  provided by law for ra ilroads  and other works  of public utility, but sha ll not impede the
full use of the highways , navigable waters , or the dra inage or na tura l servitudes  of the land over which the right of
way may be exercised. No company, opera ting under the provis ions  of this  Section, sha ll contract with the owners
of land or with any other corpora tion for the right to erect and mainta in any telephone, telegraph or other line for
transmiss ion of intelligence over its  lands , privileges  or servitudes , to the exclus ion of the lines  of other companies
opera ting under the provis ions  of this  Section.

B. Nothing provided in Section A herein sha ll a ffect the right granted to parish governing authorities  to grant
franchises  for the regula tion of cable televis ion outs ide municipa lities .

CREDIT(S )

HIS TORICAL AND S TATUTORY NOTES

1982 Main Volume

Source:

The 1976 amendment designated the prior subject matter of this section as subsection A, added subsection B, and
added "franchising of cable television by parishes" to the section heading.

Prio r La ws :

CROSS REFERENCES

Obscene or indecent language, penalty for use in telephone conversa tion, see R.S. l4:285.

c



\ NAC 704.68098 Exclus ive  righ ts  to  owne r 0r de ve lope r of prope rty or s ubdivis ion
prohibite d. (NRS 703.025, 704.210)

1. A provide r of te le communica tion s e rvice  ma y not obta in the  e xclus ive  rights  from a
developer or owner of property to provide  facilities  required to offer basic service  to subscribers
occupying that property or a  subdivision thereof.

2. As used in this  section, "subscriber" has the  meaning ascribed to it in NAC 704.7521.
(Added to NAC by Pub. Se rvice  Comm'n, ff. 7-10-96)

NAC 704.7521 "Subs c ribe r" de fined . (NRS 703.025, 704.210) "S ubs cribe r" me a ns  a
customer of a  provider of te lecommunication service or a  user of te lecommunication service.

(Added to NAC by Pub, Service  Comm'n, 7-16-85, ff. 8-1-85, A 10-25-95)



R20-02 FAIR COMPETITION AMONG LOCAL TELECOMMUNICATIONS SERVICE PROVIDERS
(a) For purposes of this rule, the following definitions shall apply

Development" means  a  res identia l s ubdivis ion, office pa rk, s hopping center or other a rea  with
clea rly de fined bounda rie s  be ing deve loped a s  a  unified entity by one  or m ore  la ndlords  or
developers

Electing provider" mea ns  a  preferred provider tha t ha s  chos en to ma ke s ubloops  a va ila ble  to
competitors  pursuant to subsections  (f) and (h) of this  rule

Exclus ive  a cces s  provis ions " a re  provis ions  of a  preferred provider contra ct tha t prohibit the
deve loper, ma na ger, owner or other pa rty controlling a cces s  to a  deve lopment from a llowing
competitors  of the preferred provider to enter upon the development premises  or ea sements  and
rights -of-wa y a ppurtena nt thereto, or provis ions  of a  preferred provider contra ct tha t require  the
de ve lope r,  m a na ge r,  owne r or o the r pa rty controlling a cce s s  to  a  de ve lopm e nt to  im pos e
res trictions  or requirements  on s uch third pa rty a cces s  which a re  not impos ed on the  preferred
provider and which a re anticompetitive in na ture

Exclus ive provis ioning provis ions " a re  provis ions  of a  preferred provider contra ct tha t prohibit
the developer, manager, owner or other pa rty controlling acces s  to a  development from a llowing
competitors  of the  pre fe rred provider to provide  s e rvices  in a  deve lopment or provis ions  of a
preferred provider contract tha t require the developer, manager, owner or other pa rty controlling
acces s  to a  development to impose res trictions  or requirements  on the provis ioning of such third
pa rty s ervice  which a re  not impos ed on the  preferred provider a nd which a re  a nticompetitive  in
na ture

Exempted provider" mea ns  a  preferred provider tha t is  a  loca l excha nge compa ny a nd is  not
required under federa l law to make s ubloops  ava ilable to its  competitors , or a  preferred provider
tha t is  a  competing loca l provider and would not, if it were a  loca l exchange company, be required
to make subloops  available to its  competitors

Loca l s ervice provider" includes  any competing loca l provider, a s  defined in G.S . 62-3(7a ), and
any loca l exchange company, as  defined in G.S. 62-3(l6a)

P referred provider" mea ns  a  loca l s ervice  provider tha t ha s  entered into a  preferred provider
contract

Preferred provider contract" means  a  contract between a  particular loca l service provider and the
owner or developer of a  development, giving the  preferred provider s pecia l s ta tus  or rights  not
ava ilable to other loca l service providers

Weighted commis s ion provis ions" a re provis ions  of a  preferred provider contract providing for
the  pa ym ent of com m is s ions  to a n owner or deve lope r tha t (A) a re  ba s ed on the  num ber of
cus tomers  in the development who purchase service from the preferred provider, or (B) a re based
on a  pe rce nta ge  of the  re ve nue s  re ce ive d by the  pre fe rre d provide r from  cus tom e rs  in  the
development, or (C) otherwise provide a  financia l incentive for the owner or developer to exclude
competitors  of the preferred provider from the development

(b) Exclus ive provis ioning provis ions  in preferred provider contracts  a re anticompetitive and void
(c) Exclus ive access  provis ions  in preferred provider contracts  a re anticompetitive and void
(d) Weighted commis s ion provis ions  in preferred provider contracts  a re contra ry to public policy and void, except
as  provided in subsections  (f) and (g) below
(e) Every preferred provider s ha ll file  with the  Commis s ion a  P referred P rovider Notice . There  s ha ll be  a  s ingle
notice  for ea ch preferred provider, ra ther tha n s epa ra te  notices  for ea ch development where a  preferred provider
contract exis ts . The notice sha ll comply with the following requirements

For each development where the provider has  entered into, or will enter into, a  preferred provider
contract, the Preferred Provider Notice sha ll provide the following informa tion

The name and location of the development
The identity of the parties  to the contract
The  ide ntity of the  loca l e xcha nge  com pa ny, if a ny, in  whos e  fra nchis e  a re a  the

development is  loca ted
Whether the contract includes  exclus ive provis ioning provis ions
Whether the contract includes  exclus ive access  provis ions
Whether the contract includes  weighted commiss ion provis ions , and if so, whether the

provider is  filing a n Electing P rovider Atta chment under s ubs ection (f) of this  rule  or a n
Exempted Provider Attachment under subsection (g) of this  rule



The Preferred Provider Notice s ha ll be filed within 21 days  a fter the effective da te of this  rule, if
the  provider is  a  poNy to a ny exis ting preferred provider contra ct. Before  entering into a ny new
preferred provider contract, a  loca l service provider sha ll file an upda ted Preferred Provider Notice
(or a  new notice , if it ha s  not filed s uch a  notice  previous ly) conta ining the informa tion provided
in subdivis ion (1) above with respect to the new preferred provider contract. Before amending any
pre fe rred provider contra ct in a  ma nner tha t a ffects  the  informa tion in the  P re fe rred P rovider
Notice, a  loca l service provider sha ll file an upda ted Preferred Provider Notice.

(f) A pre fe rred provide r m a y becom e  a n e lecting provide r by filing with the  Com m is s ion a n Eiecting P rovide r
Atta chment tha t meets  the  requirements  of s ubdivis ions  (1) through (3) be low. An e lecting provider, within the
developments  specified in its  Electing Provider Attachment, may enter into preferred provider contracts  conta ining
weighted commiss ion provis ions  and may continue to enforce exis ting preferred provider contracts  conta ining such
provis ions .

(1)

(2)

(2)

The Electing Provider Attachment sha ll be a ttached to the electing provider's  Preferred Provider
Notice. It sha ll identify the name and loca tion of each development to which it is  applicable.
The Electing Provider Attachment sha ll s ta te tha t within the developments  to which it applies , the

electing provider will make unbundled subloops  ava ilable to its  competitors  pursuant to this  rule.
It s ha ll s pecify the  ba s ic te rms  under which s ubloops  will be  offe red, a nd s uch te rms  s ha ll be
cons is tent with this  rule and any applicable orders  of the Commiss ion.
The Electing Provider Attachment may be upda ted to specify additiona l developments  to which it

is  applicable. Any such upda te sha ll be filed before the electing provider enters  into any preferred
provide r con tra c t with  we igh te d  com m is s ion  p rovis ions  re la ting  to  a ny o f the  a dd itiona l
developments .

(g) A preferred provider may become an exempted provider by filing with the Commis s ion an Exempted Provider
Atta chment tha t meets  the requirements  of s ubdivis ions  (1) through (3) below. An exempted provider, within the
developments  specified in its  Exempted Provider Attachment, may enter into preferred provider contracts  conta ining
weighted commiss ion provis ions  and may continue to enforce exis ting preferred provider contracts  conta ining such
provis ions .

(1)

(3)

(2)

(3)

The Exempted P rovider Atta chment s ha ll be  a tta ched to the  exempted provider's  P re fe1Ted
P rovide r Notice .  It s ha ll ide ntify the  na m e  a nd loca tion of e a ch de ve lopm e nt to  which it is
applicable.

The Exempted P rovider Atta chment s ha ll s ta te  e ither (A) tha t the  exempted provider is  a  loca l
exchange company and is  not required by federa l law to make subloops  available to competitors  in
any of the developments  to which the a ttachment is  applicable, or (B) tha t the exempted provider
is  a  competing loca l provider, a nd if it were a  loca l excha nge compa ny, it would not be required
by federa l law to make subloops  ava ilable to competitors  in any of the developments  to which the
a ttachment is  applicable.
The Exempted Provider Attachment may be upda ted to specify additiona l developments  to which

it is  a pplica ble . Any s uch upda te  s ha ll be  filed be fore  the  exem pted provide r ente rs  into a ny
preferred provider contract with weighted commiss ion provis ions  rela ting to any of the additiona l
deve lopments . For ea ch deve lopment for which exemption is  a s s erted in a n initia l or upda ted
Exempted Provider Attachment, the provider sha ll submit an a ffidavit, s igned by an engineer with
d ire c t pe rs ona l knowle dge  o f the  fa c ilitie s  s e rving  the  de ve lopm e nt,  tha t s pe c ifie s  with
particularity the provider's  factua l and lega l bas is  for asserting the exemption.

A loca l s e rvice  provider ma y cha llenge  a n Exempted P rovider Atta chment by tiling a  pe tition
s eeking review of s uch Atta chment with the  Commis s ion. In the  event of s uch a  cha llenge, the
Public S ta ff sha ll inves tiga te such cha llenge and file  its  report and recommenda tions  concerning
the  merits  of s uch cha llenge  within 30 da ys  of the  filing of the  cha llenge . The  pa rty a s s e rting
exemption s ha ll bea r the  burden of demons tra ting entitlement to the  exemption by clea r a nd
convincing evidence. Any such cha llenge sha ll, to the extent practicable, be given priority on the
Comlnis s ion's  docket.

(h) No loca l s ervice provider may ma inta in a  preferred provider contract in effect in any development unles s  it has
duly filed with the Commiss ion a  Preferred Provider Notice tha t makes  reference to the development, together with
any applicable Electing Provider Attachment or Exempted Provider Attachment.
(i) Preferred Provider Notices , Electing Provider Attachments  and Exempted Provider Attachments  sha ll be subject
to the following filing requirements :

(4)



(1)

(2)

(3)

(2)

(3)

(4)

(5)

Each preferred provider sha ll file its  Preferred Provider Notice, together with any Attachments , in
a  docket to be des ignated by the Commiss ion.

The  firs t P re fe rred P rovide r Notice  filed by a  pa rticula r pre fe rred provide r s ha ll be  la be led
"P re fe rred P rovide r Notice  - Ve rs ion l." The  firs t upda ted P re fe rred P rovide r Notice  filed by
s uch provider s ha ll be  la beled "P referred P rovider Notice  - Vers ion 2," a nd s ubs equent upda tes
sha ll be numbered sequentia lly.

Whenever a n Electing P rovider Atta chment or Exempted P rovider Atta chment is  upda ted, the
provider s ha ll file  a n upda te  of the  entire  P referred P rovider Notice , including the  Atta chments ,
with a  new vers ion number, even if the only changes  are in one of the Attachments .

(j) When a  competing loca l provider tha t is  an electing provider receives  a  reques t from a  competitor for subloops
in a  given deve lopment, the  pa rtie s  s ha ll negotia te  in good fa ith. If they a re  not a ble  to rea ch a greement, the
following requirements  sha ll apply:

(1) The subloops  sha ll be provis ioned within the same time period tha t the loca l exchange company
in whos e franchis e a rea  the development is  loca ted makes  s ubloops  ava ilable. If no s uch period
exis ts , such subloops  shall be provis ioned within seven days .
At any point 60 or more days  a fter the receipt of a  bona  fide reques t for subloop interconnection,

either party may reques t the Commiss ion to set a  subloop ra te for the electing provider.
There is  a  rebuttable presumption tha t the appropria te ra te for a  subloop is  the applicable subloop

ra te of the loca l exchange company in whose franchise a rea  the development is  loca ted. If there is
no s uch ra te  in exis tence , then the  rebutta ble  pres umptive  s ubloop ra te  is  Be llS outh's  Zone  l
subloop ra te.
The party seeking a  departure from the rebuttable presumptive subloop ra te sha ll have the burden

of proof to demonstra te that such ra te is  not jus t and reasonable.
The  Commis s ion will fix the  s ubloop ra tes  for a  competing loca l provider tha t is  a n e lecting

provide r on a  com pa ny-wide  ba s is  in a n initia l contes ted proceeding. If the  ra te  fixed by the
Com m is s ion is  diffe rent from  the  ra te  previous ly be ing pa id by the  s ubloop purcha s e r in the
contes ted proceeding, a  true-up shall be performed.

(k) Every preferred provider, within the development to which its  preferred provider contract applies , sha ll make its
s ervice  a va ila ble  to competitors  for res a le . If the  preferred provider is  a  competing loca l provider, the  following
requirements  sha ll apply:

(1) Unles s  the  competing loca l provider a nd the  res e lle r a gree  on a  diffe rent ra te , the  wholes a le
discount percentage offered by the competing loca l provider sha ll be the same wholesa le discount
percenta ge offered by the loca l excha nge compa ny in whos e fra nchis e  a rea  the development is
loca ted. If no such wholesa le discount percentage has  been determined, the discount percentage
es tablished for BellSouth in Docket No. P-140, Sub 50 sha ll apply.

If e ither pa rty contends  tha t the  dis count percenta ge  provided for in s ubdivis ion (1) a bove  is
inappropria te, it may reques t the Commiss ion to ca lcula te the dis count based specifica lly on the
c ircum s ta nce s  of the  com pe ting loca l provide r. If th e  d is c o u n t p e rc e n ta g e  fixe d  b y th e
Commiss ion is  different from the percentage previous ly being pa id by the reseller in the contes ted
proceeding, a  true-up sha ll be performed.

(l) In every development where  a  loca l s ervice  provider ha s  entered into a  preferred provider contra ct conta ining
provis ions  tha t a re void under subsections  (b), (c) or (d) of this  rule, the loca l s ervice provider sha ll, within 21 days
after the effective da te of this  rule, mail to each of the parties  to the preferred provider contract a  letter advis ing such
pa rty tha t ce rta in portions  of the  contra ct ha ve  been de te rm ined to be  void. The  following m a te ria ls  s ha ll be
a tta ched to the letter: a  copy of the preferred provider contract, with the void provis ions  cons picuous ly marked, a
copy of this  rule, and a  copy of the Commiss ion's  order adopting this  rule.
(NCUC Docket No. P-100. Sub 152, 01/12/06)

(2)



165:55-17-30. Customer choice
(a ) Where  choices  a re  a va ila ble , every cus tomer s ha ll ha ve the  right to choos e  his  or her te lecommunica tions
service provider.
(b) A te lecommunica tions  s ervice  provider s ha ll not enter into a  contra ct with the  owner or ma na ger of multi-
tena nt dwellings  to exclus ively provide te lecommunica tion s ervices  to the exclus ion of other te lecommunica tions
service providers .
[S ource : Re s e rve d a t 13 Ok Re g 2437, off 7-1-96, Adde d a t 20 Ok Re g 2301, e tlf7-15-03]
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Code  of La ws  of S outh Ca rolina  1976 Annota te d Curre ntne s s
Title  58. P ublic  Utilitie s ,  S e rvice s  and Ca rrie rs

93 Chapte r 9. Te lephone , Te legraph and Expres s  Companies

Artic le  3.  Te lephone  Companie s  - Dutie s ,  Res tric tions  and Rights  Gene ra lly->

§ 58-9-200. Definitions.

As used in Sections 58-9-295 and 58-9-297:

(1) "Communications service provider" means:

(a ) a  telephone utility as  defined in Section 58-9-1016),

(b) a  government-owned telecommunica tions  service provider as  defined in Section 58-9-2610(1),

(c) a  telephone coopera tive as  defined in Section 33-46-20(4),

(d) a person or entity providing telephone, voice over internet protocol, similar voice service, or any other voice
replacement service, data service, video service, or any information service, or

(e) an entity us ing or a llowing another entity to use its  cable, wires , fiber, or any materia l, facilities , or equipment

"Communica tions  s e rvice  provide r" does  not mean a  radio common ca rrie r a s  de fined in S e c tion 58-11-10(f).

(2) "Communica tions  service" means :

(a ) telephone service, including without limita tion bas ic loca l exchange telephone service as  defined in Section
58-9-l0(9),

(b) voice over internet protocol, or similar voice or voice replacement service,

(c) data service,

(d) video s ervice , or

(e) any information service.

Prohibited agreements; civil penalties

§ 58-9-210. Rates shall be lust and reasonable.

Every rate made, demanded or received by any telephone utility or by any two or more telephone utilities jointly
shall be just and reasonable.

S 58-9-220. Repealed by 1983 Act No. 138 S 21, off June 15. 1983.
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§ 58-9-230. Schedules shall be adhered to.

(A) No telephone utility may directly or indirectly, by any device wha tsoever or in any way, charge, demand,
collect, or receive from any person or corporation a  greater or less  compensation for any service rendered or
supplied, or to be rendered or supplied, by the telephone utility, than tha t prescribed in the schedules  of the
telephone utility applicable thereto then filed in the manner provided in Articles  l through 13 of this  chapter, nor
may any person or corpora tion receive or accept any service from a  telephone utility for a  compensation grea ter or
less  than that prescribed in the schedules .

(B) Loca l exchange company centre-type services  or billing and collection services , or both, may be offered to
subscribers  without the schedules  rela ted thereto being filed as  provided in subsection (A), if the Commiss ion, a fter
hearing, firs t determines  tha t such services  are subject to competition in the relevant product and geographic
markets . The Commiss ion sha ll reta in regula tory authority, however, over the ra tes , revenues , inves tments ,
expenses , and quality of the services  so offered.

(C) The charges  for services  offered by the utility pursuant to subsection (B) mus t, in every ins tance, be provided a t
a  level above the cos t of the service as  determined by the commiss ion. The regula tory s taff shall have access  to such
data  to ensure compliance with this  section. The cos t da ta  is  not subject to disclosure to the public. However, upon
the application of any interes ted party and for good cause shown, the commiss ion may enter an appropria te order
which directs  the manner in which the proprietary cos t da ta  provided to the regula tory s taff may be made available
to such interes ted party.

(D) When a  local exchange company proposes  to offer a  service pursuant to subsections  (B) and (C), the
Commiss ion sha ll firs t determine:

(1) whether monopoly elements  a re offered as  part of the Centrex-type service, and

(2) if the Commiss ion finds  the exis tence of a  monopoly element, then it mus t decide whether or not tha t
monopoly element should be unbundled from the deta riffed service. If they find tha t the monopoly element
should be unbundled, then only the competitive elements  of tha t service may be detariffed.

(3) This  section does  not amend or repeal the provis ions  ofSection 58-9- 250.

8 58-9-240. Permitted free or reduced rates.

Nothing he re in conta ine d s ha ll pre ve nt a ny te le phone  utility from gra nting fre e  or re duce d ra te  s e rvice  to its  office rs ,
a ge nts , e mploye e s , a ttorne ys , phys icia ns  or s urge ons , nor to pre ve nt a ny te le phone  utility from gra nting fre e  or
re duce d ra te  s e rvice  to the  S ta te  of S outh Ca rolina  or a ny municipa lity the re in or de pa rtme nt the re of or to cha rita ble
a nd e le e mos yna ry ins titutions  a nd pe rs ons  e nga ge d in cha rita ble  a nd e le e mos yna ry work, nor to pre ve nt a ny
te le phone  utility from gra nting fre e  or re duce d ra te  s e rvice  with the  obje ct a nd for the  purpos e  of providing re lie f in
time s  a nd ca s e s  of flood, ge ne ra l e pide mic, pe s tile nce  or othe r ca la mitous  vis ita tion, nor a ny s uch othe r ins ta nce
whe n the  Commis s ion ma y de e m tha t s uch s e rvice  is  not contra ry to the  public inte re s t, provide d, tha t s uch fre e  or
re duce d ra te  s e rvice  s ha ll be  gra nte d in a ccorda nce  with ta riffs  file d by s uch te le phone  utility with the  Commis s ion
a nd which s ha ll be  s ubje ct to re gula tion a nd re vis ion by the  Commis s ion in the  s a me  ma nne r a s  othe r ra te s  of
te le phone  utilitie s . The  te rm s  "office rs " a nd "e mploye e s " a s  us e d in this  s e ction s ha ll include  furloughe d, pe ns ione d
a nd s upe ra nnua te d office rs  a nd e mploye e s  of a ny s uch utility.

§ 58-9-250. Unreasonable preferences and differences in rates or service shall not be made; reasonable
classifications may be established.

No te le phone  utility s ha ll, a s  to ra te s  or s e rvice s , ma ke  or gra nt a ny unre a s ona ble  pre fe re nce  or a dva nta ge  to a ny
pe rs on or corpora tion or s ubje ct a ny pe rs on or corpora tion to a ny unre a s ona ble  pre judice  or dis a dva nta ge . No
te le phone  utility s ha ll e s ta blis h or ma inta in a ny unre a s ona ble  diffe re nce  a s  to ra te s  or s e rvice , e ithe r a s  be twe e n
loca litie s  or a s  be twe e n cla s s e s  of s e rvice . S ubje ct to the  a pprova l of the  Commis s ion, howe ve r, te le phone  utilitie s
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ma y e s ta blis h  c la s s ifica tions  of ra te s  a nd s e rvice s  a nd s uch  c la s s ifica tions  ma y ta ke  in to a ccoun t the  conditions  a nd
c ircums ta nce s  s u rrounding the  s e rvice , s uch  a s  the  time  whe n  us e d, the  purpos e  for which  us e d, the  de ma nd upon
pla n t fa c ilitie s , th e  va lu e  of th e  s e rvice  re n de re d or a n y oth e r re a s on a ble  con s ide ra tion . Th e  C ommis s ion  ma y
de te nn ine  a ny que s tion  a ris ing unde r th is  s e c tion

§ 58-9-260. Facilities and equipment shall be maintained in adequate manner

E ve ry te le ph on e  u tility s h a ll provide  a n d ma in ta in  fa c ilitie s  a n d e qu ipme n t to  fu rn is h  re a s on a bly a de qu a te  a n d
e ffic ie n t te le phone  s e rvice  to its  cus tome rs  in  th is  S ta te

§ 58-9-270. Extensions of existing facilities

When ordered by the commiss ion after notice to other interes ted telephone utilities  and the public and due hearing
any telephone utility may be required to es tablish, cons truct, mainta in, and opera te any reasonable extens ion of its
exis ting facilities . If any such extens ion, however, by any telephone utility of its  exis ting facilities  will interfere
with the service or sys tem of any other telephone utility, the commiss ion may on petition and after hearing either
order the discontinuance of such extens ion or prescribe such terms and conditions  with respect thereto as  may be
just and reasonable

§ 58-9-280. Certificate of public convenience and necessity shall be obtained prior to construction, operation
or extension of plant or system; exceptions

(A) No telephone utility sha ll begin the cons truction or opera tion of any telephone utility plant or sys tem, or of any
extens ion thereof, except those ordered by the commiss ion under the provis ions  of Section 58-9-270, without firs t
obta ining from the commiss ion a  certifica te tha t public convenience and necess ity require or will require such
cons truction or opera tion. But this  section sha ll not be cons trued to require any telephone utility to secure a
certifica te for any extens ion within any municipa lity or dis trict within which it had lawfully commenced opera tions
on June 16, 1950, or for an extens ion within or to territory a lready served by it, necessary in the ordinary course of
its  bus iness , or for an extens ion into territory contiguous  to tha t a lready occupied by it as  defined by the commiss ion
and not receiving s imila r s ervice from another telephone utility, but, if any telephone utility in cons tructing or
extending its  lines , plant, or sys tem unreasonably interferes  or is  about to interfere unreasonably with the service or
sys tem of any other telephone utility, the commiss ion may make such order and prescribe such terms and conditions
in harmony with Articles  l through 13 of this  chapter as  a re jus t and reasonable

(B) After notice and an opportunity to be heard, the commiss ion may grant a  certifica te to opera te as  a  telephone
utility, a s  defined in Section 58-9- 10(6), to applicants  propos ing to furnish loca l telephone service in the service
territory of an incumbent LEC, subject to the conditions  and exemptions  s ta ted in this  section and in applicable
federa l law. The provis ions  of this  act sha ll apply to any such applica tion for a  certifica te pending before the
commiss ion on the effective da te of this  act, provided, however, tha t any ca rrier filing an applica tion to furnish
telecommunications  service as  a  private line or specia l access  service provider or as  a  carrier's  carrier prior to March
25, 1996, may elect to comply with the certifica tion requirements  in effect on tha t da te ra ther than those conta ined
within this  subsection (B), provided, further, however, tha t such ca rrier sha ll comply with subsection (B)(4) hereof
Iii determining whether to grant a  certifica te under this  subsection, the commiss ion may require, not incons is tent
with the federa l Telecommunica tions  Act of 1996, tha t the

(1) applicant show that it possesses  technical, financia l, and manageria l resources  sufficient to provide the
services requested

(2) service to be provided will meet the service standards that the commission may adopt

(3) provis ion of the service will not adversely impact the ava ilability of a ffordable loca l exchange service



P a ge  4

(4) applicant, to the extent it may be required to do so by the commiss ion, will panicipa te in the support of
universa lly ava ilable telephone service a t a ffordable ra tes , and

(5) provis ion of the service does  not otherwise adversely impact the public interes t.

In its  a pplica tion for ce rtifica tion, the  a pplica nt s e e king to provide  the  s e rvice  s ha ll s e t forth with pa rticula rity the
propos e d ge ogra phic te rritory to be  s e rve d, a nd a  price  lis t a nd informa tiona l ta riff re ga rding the  type s  of loca l
e xcha nge  a nd e xcha nge  a cce s s  s e rvice s  to be  provide d. Any pe rs on gra nte d a uthority unde r this  s e ction s ha ll
m a inta in a  curre nt price  lis t with the  com m is s ion a nd the  Office  of Re gula tory S ta ff. A com m is s ion orde r, de nying
or a pproving a n a pplica tion for ce rtifica tion of a  ne w loca l te le phone  s e rvice  provide r, s ha ll be  e nte re d no more  tha n
s ixty da ys  from the  filing of the  a pplica tion, e xce pt tha t the  commis s ion, upon notice , ma y e xte nd tha t pe riod not to
e xce e d a n a dditiona l s ixty da ys .

(C) The commiss ion shall determine the requirements  applicable to a ll loca l telephone service providers  necessary to
implement this  subsection. These requirements  sha ll be cons is tent with applicable federa l law and sha ll:

(1) provide for the reasonable interconnection of facilities  between a ll certifica ted loca l telephone service
providers  upon a  bona fide reques t for interconnection, subject to the negotia tion process  set forth in subsection
(D) of this  s ection,

(2) provide for the transfer of telephone numbers  between loca l telephone service providers  in a  manner tha t is
technica lly feas ible;

(3) provide for the reasonable unbundling of network elements  upon a  reques t from a  LEC where technica lly
feas ible and priced in a  manner tha t recovers  the providing LEC's  cos t,

(4) determine, for small LEC's, when and under what circumstances resale of local exchange telephone services is
in the public interest and should be allowed. Telecommunications services that are available at retail to a specific
category of subscribers only shall not be offered for resale to a different category of subscribers, and

(5) provide for the continued development and encouragement of universally available basic local exchange
telephone service at reasonably affordable rates.

The  fina l commis s ion orde r imple me nting the s e  re quire me nts  s ha ll be  is s ue d within s ix months  of the  e ffe ctive  da te
of this  s e ction, e xce pt tha t the  commis s ion, upon notice , ma y e xte nd tha t pe riod up to a n a dditiona l nine ty da ys .

(D) A LEC sha ll negotia te the ra tes , terms , and conditions  for loca l interconnection. In the event tha t the parties  a re
unable to agree on appropria te ra tes , terms , and conditions  for interconnection within one hundred thirty-five to one
hundred s ixty days  of receipt of a  bona  fide reques t, either party may petition the commiss ion for determina tion of
the appropria te ra tes , terms , and conditions  for interconnection. This  period may be shortened or extended by
mutual agreement of the parties . The commiss ion shall determine the appropria te ra tes , terms, and conditions  for
interconnection within nine months  from the filing of the petition in accordance with the terms  of applicable federa l
law. The regula tory s ta ff sha ll represent the public interes t in any matter undertaken pursuant to this  subsection
unless  the Executive Director of the Office of Regula tory Staff chooses  to opt out as  a  participant pursuant to
Section 58-4-50.

(E) In continuing South Carolina 's  commitment to universa lly ava ilable bas ic loca l exchange telephone service a t
affordable ra tes  and to ass is t with the a lignment of prices  and/or cos t recovery with cos ts , and cons is tent with
applicable federa l policies , the commiss ion sha ll es tablish a  universa l service fund (USF) for dis tribution to a
carrier(s ) of las t resort. The commiss ion shall issue its  fina l order adopting such guidelines  as  may be necessary for
the funding and management of the USF within twelve months  of the effective da te of this  section except tha t the
commiss ion, upon notice, may extend tha t period up to an additional ninety days . These guidelines  must not be
incons is tent with applicable federa l law and sha ll address , without limita tion, the following:

(1) The USF sha ll be adminis tered by the Office of Regula tory Sta ff or a  third party des igna ted by the Office of
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Regulatory Staff under guidelines to be adopted by the conunission

(2) The commiss ion sha ll require a ll telecommunica tions  companies  providing telecommunica tions  services
within South Carolina  to contribute to the USF as  determined by the commiss ion

(3) The commiss ion a lso sha ll require any company providing telecommunica tions  service to contribute to the
USF if, a fter notice and opportunity for hearing, the commiss ion determines  tha t the company is  providing priva te
local exchange services  or radio-based local exchange services  in this  Sta te that compete with a  local
telecommunica tions  service provided in this  Sta te

(4) The size of the USF shall be determined by the commission and shall be the sum of the difference, for each
carrier of last resort, between its costs of providing basic local exchange services and the maximum amount it may
charge for the services. The commission may use estimates to establish the size of the USF on an annual basis
provided it establishes a mechanism for adjusting any inaccuracies in the estimates

(5) Monies  in the USF shall be dis tributed to a  carrier of las t resort upon applica tion and demonstra tion of the
amount of the difference between its  cos t of providing bas ic loca l exchange services  and the maximum amount it
may charge for such services

(6) The commiss ion sha ll require any carrier of las t resort seeking reimbursement from the fund to file with the
commiss ion and provide to the Office of Regula tory Staff the information necessary to determine the cos ts  of
providing bas ic loca l exchange telephone services , In the event tha t a  carrier of las t resort does  not currently
conduct deta iled cos t s tudies  rela ting to such services , the commiss ion shall a llow for an appropria te surrogate for
such study

(7) The commission shall have the authority to make adjustments to the contribution or distribution levels based
on yearly reconciliations and to order further contributions or distributions as needed

(8) After notice and an opportunity for hearing to a ll a ffected carriers  and the Office of Regula tory Sta ff, the
commiss ion by rule may expand the set of services  within the definition of universa l service based on a  finding
tha t the uniform s ta tewide demand for such additional service is  such tha t including the service within the
definition of universa l s ervice will further the public interes t, provided, however, tha t before implementing any
such finding, the commiss ion sha ll provide for recovery of unrecovered cos ts  through the USF of such additiona l
service by the affected carrier of las t resort

(9) Nothing in subsection (G) of this  section shall preclude the commiss ion from assess ing broadband service
revenues  for purposes  of contributions  to the USF, pursuant to this  subsection

(F) Nothing in this  chapter sha ll be interpreted to limit or res trict any right tha t any loca l exchange carrier may have
under federa l law

(G)(1) Competition exis ts  for a  particular service if, for an identifiable class  or group of cus tomers  in an exchange
group of exchanges , or other clearly defined geographica l a rea , the service, its  functional equivalent, or a  subs titute
service is  ava ilable from two or more providers . The commiss ion mus t not

(a) impose any requirements related to the terms, conditions, rates, or availability of broadband service, or

(b) otherwise regulate broadband service; however, in order to facilitate the continued deployment of
broadband service by rural telephone companies as defined in 47 U.S.C. Section 153 (37), facilities utilized by
rural telephone companies for the provision of broadband service must continue to be treated by the commission
in the same manner as they were treated as of January l, 2003, so as not to impact the provision or pricing of
regulated telecommunications services by rural telephone companies. The commission shall not regulate a
service for which competition exists if the market for that service is sufficiently competitive to protect the
public interest. If the commission finds that competition exists for a particular service, but that service is not
sufficiently competitive to protect the public interest, the commission must provide appropriate regulatory and
pricing flexibility to all providers of the service

Govt. Works
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(2) Nothing in subsection (G)(l) of this  section is  intended to a ffect the Public Service Commiss ion's  jurisdiction
with respect to any service other than broadband service or to affect the application of access  ra tes  and charges  to
broadband providers  or with respect to broadband services . Nothing in subsection (G)(l) of this  section sha ll be
cons trued to relieve an incumbent loca l exchange carrier, as  defined by Section 25 l(h) of the federa l
Telecommunica tions  Act of 1996, of its  obliga tions  pursuant to Sections  251 and 252 of the federa l act or any
Federa l Communica tions  Commiss ion regula tion rela ting to Sections  251 and 252 of the federa l act to provide
new entrant LEC's  with unbundled access  to network elements  or interconnection including, but not limited to
loops , subloops , transmiss ion facilities , and collocation space

(3) The Office of Regula tory Sta ff mus t compile information in order to monitor the s ta tus  of loca l telephone
competition in this  S ta te. In compiling this  infonna tion, the Office of Regula tory S ta ff mus t require a ll loca l
exchange carriers , as  defined in S ection 58-9-l0(l2), to report to the Office of Regula tory S ta ff annua lly, the tota l
number of access  lines  providing local exchange telecommunications  services  to an end user in this  Sta te. The
Office of Regula tory Sta ff mus t a lso mainta in a  copy of a ll written compla ints  received regarding the impact
broadband services  may be having on the competitive loca l exchange market. This  information mus t be compiled
and made ava ilable prior to May fifteenth of each year

(H) Any local exchange carrier, upon a  showing of changed circumstances  or tha t it is  necessary or appropria te to
rea lign ra tes  with the cos ts  of various  telecommunications  components , may petition the commiss ion to reexamine
any ra tes  that have been capped pursuant to the provis ions  of this  chapter and to set new price caps . A copy of the
petition mus t be served upon the Office of Regula tory Sta ff.

(I) The incumbent LEC's  subject to this  section sha ll be authorized to meet the offerings  of any loca l exchange
carrier serving the same area by packaging services  together, us ing volume discounts  and term discounts , and by
offering individua l contracts  for services , except as  res tricted by federa l law. Individua l contracts  for services  or
contracts  with other providers  of telecommunica tions  services  sha ll not be filed with the commiss ion, except as
required by federa l law, provided that telecommunications  carriers  shall provide access  to such contracts  to the
commission as  required

(J ) Subject to the requirements  of applicable federa l law, a  small LEC may define the term "cos t", as  used within
this  section and where applicable to a  small LEC, to include a ll embedded cos ts  as  well as  a  reasonable contribution
to universal local service, where applicable, until such time as  these cos ts  are recovered from other sources

(K) Subject to federa l law, if the commiss ion finds  tha t the resa le of any service or unbundled capability, element
fea ture, or function in a  small LEC area  is  in the public interes t, then the small LEC sha ll not be required to offer its
services  a t a  price below its  cos t

(L) Upon enactment of this  section and the es tablishment of the Interim LEC Fund, as  specified in subsection (M) of
this  section, the commiss ion sha ll, subject to the requirements  of federa l law, require any electing incumbent LEC
other than an incumbent LEC opera ting under an a lternative regula tion plan approved by the commiss ion before the
effective da te of this  section, to immedia tely set its  toll switched access  ra tes  a t levels  comparable to the toll
switched access  ra te levels  of the la rges t LEC opera ting within the Sta te. To offset the adverse effect on the
revenues  of the incumbent LEC, the commiss ion shall a llow adjus tment of other ra tes  not to exceed s ta tewide
average ra tes , weighted by the number of access  lines , and shall a llow dis tributions  from the Interim LEC Fund, as
may be necessary to recover those revenues  los t through the concurrent reduction of the intras ta te switched access
ra tes

(M) The commiss ion shall, not la ter than December 31, 1996, es tablish an Interim LEC Fund to be adminis tered by
the Office of Regula tory Sta ff or a  des ignee. The Interim LEC Fund sha ll initia lly be funded by those entities
receiving an access  or interconnection ra te reduction from LEC's  pursuant to subsection (L) in proportion to the
amount of the ra te reduction. To the extent tha t a ffected LEC's  a re entitled to payments  from the USF, the Interim
LEC Fund mus t trans ition into the USF as  outlined in Section 58-9-280(E) when funding for the USF is  fina lized
and adequate to support the obliga tions  of the Interim LEC Fund



P a ge  7

(N) The commiss ion sha ll ensure tha t any requirements  implemented under Section 58-9-280(C) a re appropria te for
the service territory of the small LEC and may implement such a ltera tive requirements  necessary to protect the
public interes t in such service a rea . Specifica lly, the commiss ion sha ll ensure for small LEC's  tha t
telecommunications  services  tha t a re available a t reta il to a  specific ca tegory of subscribers  only shall not be offered
for resa le to a  different ca tegory of subscribers . Additiona lly, cons is tent with the federa l Telecommunica tions  Act
of i996, LEC's  sha ll not be required to offer for resa le services  which they do not make ava ilable on a  reta il bas is .

(O) If any provis ion or section of this  chapter is  held inva lid or held not to apply to a  particula r loca l exchange
carrier, such holding sha ll not a ffect the remaining provis ions  of this  chapter or their applica tion to any loca l
exchange ca rrier to which they might apply.

Q 58-9-285. Regulation of bundled offerings.

(A) As used in this section:

(1) "Bundled offering" means :

(a) for a qualifying LEC, an offering of two or more products or services to customers at a single price provided
that:

(i) the bundled offering must be advertised and sold as  a  bundled offering a t ra tes , terms, or conditions  tha t
a re different than if the services  a re purchased separa tely from the LEC's  ta riffed offerings ,

(ii) each regula ted product or service in the offering is  ava ilable on a  s tand-a lone bas is  under a  ta riff on file
with the commis s ion, and

(iii) the qua lifying LEC has  a  ta riffed fla t-ra ted loca l exchange service offering for res identia l cus tomers  and
for s ingle-line bus iness  cus tomers  on file with the commiss ion that provides  access  to the services  and
functiona lities  s et forth in Section 58-9-10(9)

(b) for a  qua lifying INC, an offering of two or more products  or services  to cus tomers  a t a  s ingle price provided
tha t:

(i) the bundled offering must be advertised and sold as  a  bundled offering a t ra tes , terms, or conditions  tha t
a re different than if the services  a re purchased separa tely from the INC's  ta riffed offerings , and

(ii) each regula ted product or service in the offering is  ava ilable on a  s tand-a lone bas is  under a  ta riff on file
with the commiss ion.

(2) "Contract offering" means  any contractua l agreement, memoria lized in writing, by which a  qua lifying LEC or
a  qua lifying INC offers  any ta riffed product or service to any cus tomer a t ra tes , terms , or conditions  tha t differ
from those s et forth in the qua lifying LECs  or qua lifying IXCs  ta riffs .

(3) "Qua lifying INC" means  any interexchange ca rrier opera ting under a ltera tive means  of regula tion authorized
by the commiss ion,

(4) "Qualifying LEC" means  any LEC opera ting under an a lterna tive means  of regula tion pursuant to Section 58-
9-575, any LEC that has  elected to have ra tes , terms, and conditions  for its  services  determined pursuant to the
plan described in Section 58-9-576(B), and any LEC that has  elected to have ra tes , terms, and conditions
determined pursuant to a lternative means  of regula tion under Section 58-9-577.

(B) The commiss ion mus t not:
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(1) impose any requirements  rela ted to the terms , conditions , ra tes , or ava ilability of any bundled offering or
contract offering of any qua lifying LEC or qua lifying INC tha t a  cus tomer accepts  a fter the effective da te of this
a ct,  or

(2) otherwise regula te any bundled offering or contract offering of any qua lifying LEC or qua lifying INC tha t a
cus tomer accepts  a fter the effective da te of this  act. Without limiting the foregoing, upon the filing of a  compla int
by an end use purchaser of a  bundled offering or a  contract offering, the commiss ion may enforce the terms and
conditions  of a  bundled offering or a  contract offering under the same principles  tha t apply when a  court of
genera l jurisdiction enforces  the terms and conditions  of an unregula ted contract between two parties . No person
or entity other than the end user purchaser tha t filed the compla int and the qua lifying LEC or qua lifying INC tha t
provides  the bundled offering or contract offering tha t is  the subject of such compla int sha ll be a  party to any such
compla int proceeding before the commiss ion.

(C) A qualifying LEC or qualifying INC providing bundled offerings or contract offerings is obligated to provide
contributions to the Universal Service Fund (USF), and the commission shall ensure that contributions to the state
USF, pursuant to Section 58-9-280(E), are maintained at appropriate levels. Nothing in this section affects the
commission's jurisdiction over distributions from the USF pursuant to Section 58-9-280(E).

(D) Access  minutes  of use must continue to be class ified and reported for purposes  of adminis tering the Interim
LEC Fund, pursuant to Section 58-9- 280(M), in the same manner as  they were class ified and reported before the
effective da te of this  subsection.

(E) Nothing in this  section a ffects  any jurisdiction conferred upon the commiss ion by 47 U.S.C. Section 254(k).

(F) Nothing in this  section affects  the commiss ion's  jurisdiction over compla ints  a lleging tha t a  change in a
subscriber's  selection of a  provider of telecommunica tions  service was  made without appropria te authoriza tion or
that services  that the customer did not order appear on the customer's  bill.

(G) The Sta te Regula tion of Public Utilities  Review Committee may reques t the Office of Regula tory Sta ff to
compile information to enable the review committee to monitor the effect of bundled offerings  and contract
offerings  on the provis ion of telecommunica tions  services  in South Carolina .

Election as to regulation of a local exchange carrier

§ 58-9-290. Interchange of service.

Te le phone  utilitie s  ma y contra ct with e a ch othe r for the  conne ction of the ir re s pe ctive  line s  or s ys te ms  a nd for the
inte rcha nge  through s uch conne ctions  of public te le phone  a nd communica tions  s e rvice  a nd for othe r prope r
purpos e s . A copy of e ve ry s uch contra ct s ha ll be  file d with the  commis s ion a nd provide d to the  Office  of
Re gula tory S ta ff. S uch contra ct s ha ll re ma in in e ffe ct in a ccorda nce  with its  te rms  unle s s  the  commis s ion, a fte r
notice  a nd he a ring, s ha ll find tha t s uch contra ct is  contra ry to the  public inte re s t a nd s ha ll dis a pprove  it.

§ 58-9-295. Agreements limiting other communications providers from access to rights-of-wav prohibited;
penalties.

(A) No communications service provider or a parent company, subsidiary, or affiliate of a communications service
provider shall enter into any contract, agreement, or arrangement, oral or written, with a person or entity that:

(1) requires  a  person or entity to res trict or limit the ability of any other communica tions  service provider from
obta ining easements  or rights -of-way for the ins ta lla tion of facilities  or equipment to provide communica tions
services  in this  Sta te or otherwise deny or res trict access  to the real property by any other communications  service
provide r, or

(2) offers  or grants  incentives  or rewards  to an owner of rea l property or the owner's  agent tha t a re contingent



upon res tricting or limiting the ability of any other communica tions  service provider from obta ining easements  or
rights -of-way for the ins ta lla tion of facilities  or equipment to provide communica tions  services  in this  S ta te or
otherwise denying or res tricting access  to the rea l property by any other communica tions  service provider

(B)(l) Nothing in this  section prohibits  a  communica tions  service provider and a  user or prospective user of
communications  service from entering into an agreement with respect to the user or prospective user's  own
communications  service.

(2) Nothing in this  section prohibits  an owner of rea l property or the owner's  agent from entering into agreements
with one or more communica tions  service providers  for the purpose of marketing a  communica tions  service to the
owner of rea l property or to the tenants  of rea l property, so long as  such agreements  are not in viola tion of
subsection (A),

(3) This  section does  not affect a  franchise agreement or other agreement with a  municipality concerning the use
of public s treets , public rights -of-way, or other public property.

(C) All contracts , agreements , or a rrangements  in viola tion of subsection (A) made on or a fter the effective da te of
this  section a re void and L enforceable.

(D) A communica tions  service provider who viola tes  the provis ions  of this  section is  subject to a  monetary pena lty
as  provided in Section 58-9-1610. Each day that a  contract, agreement, or arrangement prohibited by this  section
remains  in force or effect sha ll cons titute a  separa te viola tion as  provided in Section 58-9-1620.

§ 58-9-297. Relief from obligation to provide communications services.

(A) No other communica tions  service provider, including without limita tion a  ca rrier of la s t resort a s  defined in
Section 58-9-10(105, sha ll be obliga ted to provide any communica tions  service to the occupants  of the property
described herein if an owner or developer of any multi-tenant bus iness  or res identia l property, including without
limita tion apartments , condominiums , subdivis ions , office buildings , or office parks :

(1) pennies  only one communica tions  service provider to ins ta ll its  facilities  or equipment during the cons truction
phase of the property,

(2) accepts  or agrees  to accept incentives  or rewards  from a  communications  service provider to the owner
developer, or occupants  of the property tha t a re contingent upon the provis ion of communica tions  service by tha t
communica tions  service provider to the exclus ion of other providers  of communica tions  service,

(3) collects  from the occupants  of the property charges  for the provis ion of communica tions  service to the
occupants  in any manner, including without limita tion through rent, fees , or dues , or

(4) enters  into an agreement with a  communica tions  service provider tha t is  in viola tion of Section 58-9-295

(B) If any communications service provider is relieved of an obligation to provide communications service to
occupants of property pursuant to subsection (A), the communications service provider may voluntarily provide
communications services to the occupants of that property, and the public service commission must not impose any
requirements related to the terms, conditions, rates, or availability of this service.

§ 58-9-300. Abandonment of service.

No telephone utility sha ll abandon a ll or any portion of its  service to the public, except for ordinary discontinuance
of service for nonpayment of a  lawful charge or for viola tion of rules  and regula tions  approved by the commiss ion
Lmless  written applica tion is  firs t made to the commiss ion for the issuance of a  certifica te authorizing such
abandonment, nor until the commiss ion in its  discretion issues  such certifica te. Any applica tion must a lso be served
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on the Office of Regulatory Staff at the same_time it is.filed wlth the commiss ion

§ 58-9-310. Sale or other disposition of property, Powers, franchises or privileges.

No telephone utility, without the approva l of the Commiss ion a fter due hearing and compliance with a ll other
exis ting requirements  of the laws  of the Sta te in rela tion thereto, may sell, transfer, lease, consolida te, or merge its
property, Powers , franchises , or privileges  or any of them, provided, however, tha t a  telephone coopera tive
associa tion may acquire or incorpora te a  subs idiary corpora tion or a  subs idiary coopera tive associa tion without the
approval of the Commiss ion.

§ 58-9-320. Transactions with affiliates.

When in the judgment of the commiss ion there is  a  reasonably subs tantia l a ffilia tion of any telephone utility
engaged in bus iness  in this  Sta te with any other corpora tion or person or when in the judgment of the commiss ion
any other corpora tion or person either exercises , or is  in pos ition to exercise, by reason of ownership or control of
securities  or for any other cause, any reasonably subs tantia l control over the bus iness  or policies  of any telephone
utility engaged in bus iness  in this  Sta te, the burden of proof sha ll be upon the telephone utility to es tablish as
determined by the commiss ion the reasonableness , fa irness , and absence of injurious  effect upon the public interes t
of any fees  or charges  growing out of any transactions  between any telephone utility and such other corpora tion or
person. Every telephone utility sha ll be required to produce, if so ordered by the commiss ion, for the information of
the commiss ion, the Office of Regula tory Staff, and the public, a ll such contracts , papers , and documents  rela ting
thereto and explanatory thereof as  may be required by the commission, and unless  the reasonableness , fa irness , and
absence of injurious  effect upon the public interes t of such fees  and charges  are es tablished as  detennined by the
commiss ion, they sha ll not be a llowed by the commiss ion for ra te-making purposes . The commiss ion sha ll not
a llow for ra te-making purposes  any fees  or expenses  included in any contract or agreement with an affilia te
representing charges  tha t the commiss ion has  directly disa llowed in its  ra te-making orders .

§ 58-9-330. Participation in profits from efficient.

For the purpose of encouraging economy, efficiency and improvements  in methods  of service any telephone utility
may participa te, subj et to the approval of the Commiss ion, to such extent as  may be permitted by the Commiss ion,
in the additiona l profits  a ris ing from any economy, efficiency or improvement in methods  or service ins tituted by
such telephone utility.

§ 58-9-340. Svstem of accounts.

The Office of Regula tory Staff may, in its  discretion, and subject to approval of the commiss ion, prescribe sys tems
of accounts  to be kept by telephone utilities  subject to the commiss ion's  jurisdiction and the Office of Regula tory
Staff may prescribe the manner in which the accounts  sha ll be kept and may require every telephone utility to keep
its  books , papers , and records  accurately and fa ithfully according to the sys tem of accounts  as  prescribed by the
Office of Regula tory S ta ff. But nothing in this  s ection sha ll be cons trued to be in conflict with or in viola tion of the
provis ions  of the Communica tions  Act of Congress  of 1934, as  amended (U. S . C. A. Title 47, Sections  151 through
609), nor sha ll anything herein be cons trued to be in conflict with any lawful order of the Federa l Communica tions
Commiss ion issued pursuant to the authority ves ted in it by sa id act of Congress .

§ 58-9-350. Depreciation and retirement charges.

Every telephone utility shall have the right, and may be so required, to charge anllually as  an opera ting expense a
re a s ona ble  s um for de pre cia tion a nd cre dit it to a  re s e rve  a ccos t for s uch purpos e . S uch re s e rve  a ccount s ha ll be
charged with plant retirements . But if the reserve thus  crea ted sha ll a t any time in the judgment of the Commiss ion
be excess ive, the Commiss ion after due hearing shall make such order as  will result in credits  to such reserve
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thereafter conforming to actual facts  and conditions  as  ascerta ined by the Commiss ion.

The Commiss ion may control or limit such deprecia tion reserve.

Nothing in this  s ection sha ll be cons trued to be in conflict with or in viola tion of the provis ions  of the
Communications  Act of Congress  of 1934, as  amended (U. S. C. A. Title 47_ Sections  151 through 609), nor sha ll
anything herein be cons trued to be in conflict with any lawful order of the Federa l Communica tions  Commiss ion
issued pursuant to the authority ves ted in it by sa id act of Congress .

S 58-9-360. Restrictions on capitalization for rate-making purposes.

No telephone utility sha ll for ra te-making purposes , capita lize its  franchises , rights , Powers  or privileges  or its  right
to own and operate or enjoy any such franchise, rights , Powers  or privileges  in excess  of the amount paid to the Sta te
or to any politica l subdivis ion of the Sta te as  the cons idera tion for the grant thereof or capita lize any lease or
contract of sa le for consolida tion or merger of two or more telephone utilities , nor sha ll the Commiss ion permit any
such capita liza tion by a  telephone utility nor sha ll any telephone utility is sue by way of subs titution any capita l
s tock, trus t certifica tes , bonds , notes  or other evidences  of indebtedness  or other securities  for any consolidated or
merged company exceeding the aggregate value of the properties  so consolidated or merged and any additional sum
of money actua lly contributed in cash and additiona l property or labor actua lly contributed. The determina tion of
such considera tion or value as  aforesaid shall be subject to the approval of the Commiss ion.

§ 58-9-370. Annual and special reports.

(A) Subject to approva l of the commiss ion, the Office of Regula tory Sta ff may require any telephone utility to file
annual reports  in such form and of such content as  the Office of Regula tory Staff may require and specia l reports
concerning any matter about which the Office of Regula tory Sta ff is  authorized to inquire or to keep itself informed
or which it is  required to enforce. All reports  sha ll be under oa th when required by the Office of Regula tory S ta ff.

(B) A copy of a ll reports  filed with the commiss ion a lso mus t be provided to the Office of Regula tory Sta ff.

§ 58-9-380. Office in State.

Each telephone utility sha ll have an office in one of the counties  of this  Sta te in which its  property or some part
thereof is  located and shall keep in such office a ll such books, accounts , papers , and records  as  shall reasonably be
required by the Office of Regula tory Sta ff to be kept within the Sta te. No books , accounts , papers , or records
required by the Office of Regula tory Staff to be kept within the Sta te sha ll be removed a t any time from the Sta te
except upon such conditions  as  may be prescribed by the Office of Regula tory Staff.

S 58-9-390. Compliance with rules and regulations.

Each telephone utility sha ll obey and comply with each and every requirement of every order, decis ion, direction,
rule, or regula tion made or prescribed by the commiss ion and every direction, rule, or regula tion made or prescribed
by the Office of Regula tory Sta ff in the performance of its  duties  under Articles  1 through 13 of this  chapter, or in
rela tion to any other matter in any way rela ting to or a ffecting the bus iness  of such telephone utility and sha ll do
everything necessary or proper in order to secure compliance with and observance of every such order, decis ion,
direction, rule, or regula tion by a ll of its  officers , agents , and employees .

Current through End of 2006 Reg. Sass .
END OF DOCUMENT
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West's Tennessee Code Annotated Currentness
Title 65. Public Utilities and Carriers (Refs & Amos)

"W Chapter 21. Telegraphs and Telephones

Part 2. Rights-of-way->

S 65-2]-201. Rights of wav

Any person or corpora tion organized for the purpose of transmitting intelligence by magnetic telegraph or telephone,
or other sys tem of transmitting intelligence the equiva lent thereof, which may be invented or discovered, may
construct, operate, and maintain such telegraph, telephone, or other lines  necessary for the speedy transmiss ion of
intelligence, a long and over the public highways  and s treets  of cities  and towns , or across  and under the waters , and
over any lands  or public works  belonging to this  s ta te, and on and over the lands  of priva te individuals , and upon,
a long, and parallel to any of the ra ilroads , and on and over the bridges , tres tles , or s tructures  of such ra ilroads .

S 65-21-202. Public wav obstruction

The ordinary use of such public highways , s treets , works , ra ilroads , bridges , tres tles , or s tructures  shall not be
thereby obstructed, nor the navigation of such waters  impeded, and jus t damages  shall be paid to the owners  of such
lands , ra ilroads , and turnpikes , by reason of the occupation of the lands , ra ilroads , and turnpikes  by the telegraph or
telephone corporations .

§ 65-21-203. Exclusive rights

No telegraph or telephone corpora tion has  the power to contract with the owners  of lands  or the rights  in lands , or
with any other person or corpora tion, for the right to erect, opera te, or mainta in telegraph, telephone, or other lines
or works  for the speedy transmiss ion of intelligence, over the lands , privileges , rights , or easements  of such owner or
other person or corporation, to the exclus ion of other persons  or corporations  authorized to erect and opera te lines
and works  for the speedy transmiss ion of intelligence.

S 65-21-204. Condemnation

In the event such telegraph or telephone companies  should fa il, upon applica tion to such individuals , ra ilroads ,
companies , to secure such right-of-way, by consent, contract, or agreement, then such telegraph or telephone
corpora tions  shall have the right to proceed to procure the condemnation of such property, lands , rights , privileges ,
and easements , in the manner prescribed by law for taking priva te property for works  of interna l improvement.

§ 65-21-205. Line construction; liability

When any such telegraph or telephone company shall des ire to cons truct lines  on or a long the lands  of individuals ,
or on the right-of-way and s tructures  of any ra ilroad, the telegraph or telephone company may, by its  agents , have
the right peacefully to enter upon such lands , s tructures , or right-of-way, and survey, loca te, and lay out its  lines
thereon, being liable, however, for any damage that may result by reason of such act.

Current through end of 2006 Second Reg. Sess .
END OF DOCUMENT



CHAPTER 26. SUBSTANTWE RULES APPLICABLE TO TELECOMMUNICATIONS
SERVICE PROVIDERS

S u b c h a p te r  F. REGULATION OF TELECOMMUNICATIONS SERVICES

Standards for Access to Provide Telecommunications Services at Tenant Request

(a ) Purpose. The purpose of this section is to implement Public Utility Regulatory Act (PURA)
§§54.259, 54.260, and 54.261 regarding the non-discriminatory treatment of a telecommunications
utility by the property owner upon a tenant's request for telecommunications services

(b)

(C)

Application
(1) This section applies to the following entities

(A) "Telecommunications utilities" or "telecommunications utility" as defined in PURA
§51 .002(11), that hold a consent, franchise, or permit as determined to be the appropriate
grants of authority by the municipality and hold a certificate if required by PURA

(B) Public or private property owners of commercial property and the property owner's
authorized representative(s); and
Public or private property owners of commercially operated residential property with four
or more dwelling units and the property owner's authorized representative(s)

This section does not apply to institutions of higher education as set forth by PURA
§54.259(b)

(2)

(c) Definitions.

(2)

(3)
(4)

(5)

(6)

The following words  and terms , when us ed in this  s ection, s ha ll have the following
meanings, unless the context clearly indicates otherwise
(1) Conduit - A pipe ins ta lled on the property, in a  building between floors , a tta ched to wa lls

between buildings , located in the ceiling or floor space of a  building, located on a  cus tomer's
premis e , or from a  public right of wa y into a  property for the  purpos es  of conta ining a nd
protecting cable
Property A building or buildings  tha t a re under common ownership and which are loca ted
on a single tract of land or tracts  of land that are adjoining or would be in the absence of streets
or other public rights -of-ways
Property owner - The owner of the property or its  authorized representative(s)
Reques ting carrier - A telecommunications utility seeking access  to space on the property for
the  purpos e  of providing te lecommunica tions  s ervices  to one or more  tena nts  who ha ve
requested such services
Space Area  of the property for which access  is  being reques ted by the reques ting ca rrier
which  will be  us e d  to  ins ta ll the  te le com m unica tions  e quipm e nt ne e de d to  provide
telecommunications  services  to a  reques ting tenant on the property. Space includes  conduit
and may be located in or on the rooftop of a  building or buildings on the property
Telecommunications  equipment The equipment ins talled or used by the requesting carrier
to provide telecommunications services to a requesting tenant
Tenant - Any occupant of a  building or buildings  on the property under the terms  of a  lease
with the property owner which has  a  remaining term of more than s ix months  and who is  not
subject to filed bona fide eviction proceedings under such lease with the property owner, or an
authorized subtenant of such occupant whose occupancy is  subject to the terms of the primary
lease which has a remaining term of more than six months

(7)

(d) Rights of parties
(1) Tenant's right to choose requesting carrier. A tenant is entitled to choose the provider omits

telecommunications services
Property owner's rights to manage access. The requirements of this subsection are not
intended to eliminate or restrict the property owner's rights to manage access to public or
private property pursuant to PURA §§54.259, 54.260, and 54.26 l

(2)

§26. 129-- l effective date 10/10/00
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§26.129rd)m continued

(ii)

(iii)

(iv)

(v)

(vi)

(ii)

(iii)

(iv)

(v)

(3)

(ii)

(4)

(A) A property owner ma y :
(i) impose a condition on the requesting carrier that is  reasonably necessary to protect:

(I) the safety, security, appearance, and condition of the property; and
(II) the safety and convenience of other persons,
impose a  reasonable limita tion on the time a t which the reques ting ca rrier may
have access to the property to install telecommunications equipment,
impose a reasonable limitation on the number of such requesting carriers  that have
access  to the property, if the property owner can demonstra te a  space cons tra int
that requires  the limita tion,
require a  reques ting carrier to agree to indemnify the property owner for damage
caused installing, operating, or removing telecommunications equipment,
require a  tenant or requesting carrier to bear the entire cost of installing, operating,
or removing telecommunications equipment, and
re qu ire  re que s ting  ca rrie r to  pa y com pe ns a tion  tha t is  re a s ona b le  a nd
nondiscriminatory among such telecommunications utilities .

(B) A property owner ma y not:
(i) prevent the reques ting ca rrier from ins ta lling telecommunica tions  equipment on

the property upon a tenant request,
interfere with the requesting carrier's  installation of telecommunications equipment
on the property upon a tenant request;
dis crimina te  a ga ins t s uch reques ting ca rrie r rega rding ins ta lla tion, te rms , or
compensation of telecommunications equipment to a tenant on the property,
dema nd or a ccept a n unrea s ona ble  pa yment of a ny kind from a  tena nt or the
requesting carrier for allowing the requesting carrier on or in the property, or
discriminate in favor of or agains t a  tenant in any manner, including rental charge
discrimination, based on the identity of a  telecommunications  utility from which a
tenant receives telecommunications services.

Reques ting carrier's  right to acces s .
(A) Upon a  tenant reques t, the reques ting carrier has  the right to ins ta ll telecommunica tions

equipment on the  property in order to provide  te lecommunica tions  s e rvices  to the
requesting tenant:
(i) for a  period no longer than the rema ining term of the reques ting tenant's  lea se

unles s  otherwis e  a greed to by the  reques ting ca rrier a nd the  property owner.
Should the requesting tenant's  lease renew, the agreement between the requesting
ca rrie r a nd the  property owner a utoma tica lly continues , without the  need for
renegotiation, for the term of the requesting tenant's  renewal,
without in te rfe re nce  from  the  prope rty owne r,  e xce pt a s  provide d in  th is
subsection, and

(iii) at terms, conditions, and compensation rates which are non-discriminatory.
(B) The reques ting carrier shall comply with a ll applicable federa l, s ta te, and local codes  and

standards, e.g., fire codes, electrical codes, safety codes, building codes, elevator codes.
Res triction on exclus ive agreem ent. A telecommunica tions  utility s ha ll not enter into a n
agreement, contract, pact, unders tanding or other like arrangement with the property owner to
be the s ole  or exclus ive provider of te lecommunica tions  s ervices  to a ctua l or pros pective
tenants  on the property.
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(6)

(C)

(2)

Procedures  upon tenant reques t
(1) Tour of property

(A) Upon receiving a  reques t for telecommunica tions  services  from a  tenant, but prior to or
concurre n tly with  p rovid ing  the  p rope rty owne r with  no tice  o f in te n t to  ins ta ll
telecommunica tions  equipment a s  described in pa ragraph (3) of this  subsection, the
reques ting ca rrie r m a y reques t, in writing, a  tour of the  prope rty to de te rm ine  a n
a ppropria te  loca tion for the  te lecommunica tions  equipment needed to provide  the
telecommunica tions  services  reques ted by such tenant. This  reques t sha ll identify the
requesting tenant and be sent by certified mail, return receipt requested to the property's
on-site manager, or designee, and to the person identified in the tenant's  lease to receive
notices

(B) The property owner sha ll provide such property tour within ten bus iness  days  of receipt
of the requesting carrier's  written request
The reques ting ca rrie r a nd the  property owner ma y a gree , in writing, to extend the
timelines prescribed by this  subsection

Reques t for technica l dra wings
(A) In its  written reques t for a  tour of the property, the reques ting carrier may reques t that the

property owner provide computer a ided des ign (CAD) dra wings  or s imila rly deta iled
drawings  of the mechanica l room(s ), risers  and other common spaces , if ava ilable, in
order to assis t the requesting carrier in developing plans and specifications for placement
of telecommunications equipment

(B) Such drawings  should be provided to the reques ting carrier, within ten bus iness  days  of
the property owner's  receipt of the reques ting ca rrier's  written reques t. The reques ting
carrier will bear the reasonable actual cost of providing the requested drawings

(C) The  reques ting ca rrie r a nd the  property owner ma y a gree , in writing, to extend the
timelines prescribed by this  subsection

Notice of intent to ins ta ll telecommunica tions  equipment
(A) Upon receiving a  reques t for telecommunica tions  services  from a  tenant, the reques ting

ca rrie r s ha ll notify the  property owner not fewer tha n 30 ca lenda r da ys  before  the
proposed date on which installation of telecommunications equipment needed to provide
the telecommunications services requested by a tenant is to commence

(B) Such notice shall be sent by certified mail, return receipt requested, to the property's  on
s ite manager, or des ignee, and to the person identified in the tenant's  lease to receive
notices

(C) The reques ting ca rrier s ha ll include, but is  not limited to, the  following in its  notice  of
intent
(i) the identity of the requesting tenant
(ii) the property address and building number (if applicable)
(iii) the proposed timeline for the installation of telecommunications equipment
(iv) the type of telecommunications equipment to be installed
(v) the proposed location, space requirements , proposed engineering drawings , and

other specifications of the telecommunications equipment
(vi) the conduit requirements, if any, and
(vii)

(D) The  reques ting ca rrie r a nd the  property owner ma y a gree , in writing, to extend the
timelines prescribed by this  subsection

(3)

§26.129--3 effective date 10/10/00



CHAPTER 26. SUBSTANTIVE RULES APPLICABLE TO TELECOMMUNICATIONS
SERVICE PROVIDERS.

Subchapter F. REGULATION OF TELECQMMUNICATIQNS SERVICES.

<f>

(2)

Requirement to negotiate for 30 days .
(1) Upon rece ipt of the  reques ting ca rrie r's  notice  of intent to ins ta ll te lecom m unica tions

equipment, the property owner and the reques ting ca rrier sha ll a ttempt to reach a  mutua lly
acceptable agreement regarding the installation of the requesting carrier's  telecommunications
equipment and reasonable compensation due the property owner as a result of such installation.
If such an agreement is  not reached within 30 calendar days  of the property owner's  receipt of
the  reques ting ca rrie r's  notice  of intent, e ithe r pa rty ma y file  for res olution purs ua nt to
subsection (i) of this  section.
The reques ting ca rrier and the property owner may agree, in writing, to extend the period of
negotiation prescribed by this  subsection.

(3)

(8)

(B)

(ii)

(iii)

Parameters for installation of telecommunications equipment. The property owner shall not deny
the requesting carrier access to space, except due to inadequate space or safety concerns.
(1) Inadequate space.

(A) Property owner's denial due to inadequate space. The property owner may deny access to
space if it does so within ten business days of its receipt of the requesting carrier's notice
of intent to install telecommunications equipment, where the space and/or conduit
required for installation is not sufficient to accommodate the requesting carrier's request.
Demonstration of inadequate space.
(i) In the event the property owner denies access to space, the property owner shall

demonstrate that there is insufficient space and/or conduit to accommodate the
requesting carrier's request for space. The property owner shall allow the
requesting carrier to inspect the space and/or conduit to which it is denied access,
or it may utilize any other method of proof mutually agreed upon by the property
owner and the requesting carrier.
Such demonstration shall be completed within ten business days of the requesting
carrier's receipt of the property owner's denial.
Following such demonstration or other agreed upon method of proof, the
requesting carrier shall have ten business days to dispute the property owner's
assertion that a space limitation exists by pursuing resolution pursuant to
subsection (i) of this section.

The requesting carrier and the property owner may agree, in writing, to extend the
timelines prescribed by this subsection.

(C)

(2) Safety concerns.

(B)

(A) Property owner's  denia l due to sa fety concern. The property owner may deny access  to
space if it does so within ten business  days of its  receipt of the requesting carrier's  notice
of intent to install telecommunications equipment, where the installation of the requesting
carrier's  telecommunications equipment would cause an unreasonable circumstance that
would compromise the safety of the property and/or persons on the property.
Demonstration of safety concern.
(i) In the event the property owner denies  access  to space, the property owner shall

demonstrate that an unreasonable safety hazard that requires the denial of access to
space exis ts . The property owner shall specify the a lleged safety hazard and cite
any applicable codes  and/or s tandards . The  prope rty owner s ha ll a llow the
requesting carrier to inspect the space and/or conduit to which it is  denied access ,
or it may utilize any other method of proof mutually agreed upon by the property
owner and the requesting carrier.
Such demonstration shall be completed within ten business  days of the requesting
carrier's  receipt of the property owner's  denial.

(ii)
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Following such demonstration or other agreed upon method of proof, the
requesting carrier shall have ten business days to dispute the property owner's
assertion that a safety hazard exists by pursuing resolution pursuant to subsection
(i) of this section.

(C) The requesting carrier and the property owner may agree, in writing, to extend the
timelines prescribed by this subsection.

(iii)

(h)

(2)

(3)

Parameters for determining reasonable compensation for access.
(1) The property owner and the requesting carrier shall attempt to reach a mutually acceptable

agreement regarding reasonable and non-discriminatory compensation due the property owner
as a result of the requesting carrier's installation of telecommunications equipment required to
provide telecommunications services to a requesting tenant.
The property owner shall not impose a fee on the requesting carrier unrelated to the requesting
carrier's usage of space and/or provision of telecommunications services to a requesting tenant,
except as provided by agreement of the property owner and the requesting carrier.
The property owner and the requesting carrier shall negotiate terms and conditions concerning
the removal of the requesting carrier's telecommunications equipment upon the departure of a
tenant served by such requesting carrier or the end of the service agreement between a tenant
and the requesting carrier.
The property owner may require a security deposit not to exceed an amount equal to one month
of fees or rents as determined by the agreement between the requesting carrier and the property
owner. The requesting carrier and property owner may agree, in writing, to a security deposit
of a differing amount than prescribed by this subsection.

(4)

(i) Failure to reach negotiated agreement.
(1)

(2)

(3)

Alte rna tive  Dis pute  Res olu tion . As  a n a lte rna tive  to pe titioning the  com m is s ion for
resolution of a  dispute, upon agreement of both parties , pa rties  may volunta rily submit any
controversy or cla im under this  section to settlement by a lterna tive dispute resolution. This
a lterna tive  dis pute  res olution s ha ll be  conducted under the  a lterna tive  dis pute  res olution
procedures  of the Texas  Government Code, Adminis trative Procedure Act, Chapter 2009, and
the Texas Civil Practice and Remedies Code. Chapter 154.
Pe tition  to  com m is s ion  for res olu tion  of d is pute . If a  mutua lly a ccepta ble  a greement
rega rding the  ins ta lla tion of the  reques ting ca rrier's  te lecommunica tions  equipment, the
reasonable compensa tion due the property owner a s  a  result of such ins ta lla tion, or other
disputed issues  is  not reached within 30 ca lendar days  of the property owner's  receipt of the
requesting carrier's  notice of intent to install telecommunications equipment, either the property
owner or the reques ting carrier may petition the commiss ion for resolution. The petition shall
include proof of the requesting carrier's  proper service of notice of intent to the property owner
in the form of an affidavit and attached copy of return receipt.
Types of dis putes  and information required for each.
(A) Ins ta lla tion dis pute .

(i) The property owner may deny access consistent with subsection (g) of this  section.
(ii) The property owner and the requesting carrier shall each provide the commission

with information specifying the space or safety related installation dispute(s) that is
preventing a negotiated agreement.
The property owner and the requesting carrier shall each provide the commission
with information supporting its  position in the dispute(s).

(iii)
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(B)

(ii)

(iii)

(11)

(V)

(C)

Reasonable compensation dispute.
(i) Th e  p ro p e rty o wn e r s h a ll p ro vid e  th e  c o m m is s io n  with  th e  a m o u n t o f

compensa tion being sought and the bas is  for such cla im, including information
supporting the factors  lis ted in clause (iii) of this  subparagraph.
The reques ting carrier sha ll provide the commiss ion with information supporting
the amount of compensation it deems reasonable to compensate the property owner
for installation of its  telecommunications equipment.
In determining a  reasonable amount of compensation due the property owner for
ins ta lla tion of the  reques ting ca rrie r's  te lecom m unica tions  equipm ent, the
commission may consider, but is  not limited to, the following:
(I) the location and amount of space occupied by ins talla tion of the requesting

carrier's  telecommunications equipment,
evidence that the property owner has a specific alternative use for any space
which would be occupied by the reques ting ca rrier's  telecommunica tions
equipment a nd which would res ult in a  s pecific qua ntifia ble  los s  to the
property owner,

(III) the va lue of the property before and after the ins ta lla tion of the reques ting
carrier's  telecommunications equipment and the methods used to determine
such values ,

(IV) pos s ible  inte rfe rence  of the  reques ting ca rrie r's  te lecom m unica tions
equipment with the use and occupancy of the property which would cause a
decrease in the rental or resale value of the property,
actual costs  incurred by the property owner directly rela ted to ins talla tion of
the requesting carrier's  telecommunications equipment,

(VI) the market rate for s imilar space used for installation of telecommunications
equipment in a s imilar property, and

(VII) the  m a rke t ra te  for tena nt le a s a ble  s pa ce  in the  prope rty or a  s im ila r
property.

Other disputed issues.
(i) The property owner and the requesting carrier shall each provide the commission

with  inform a tion s pe cifying a ny othe r d is pute (s ) pre ve nting a  ne gotia te d
agreement.
The property owner and the requesting carrier shall each provide the commission
with information supporting its  position regarding these other dispute(s).

(ii)

(4) Procedure.
(A) Upon the proper filing of a petition, as set forth in paragraph (1) of this subsection, the

commission may proceed to resolution of a dispute pursuant to the commission's
procedural rules as set forth in Chapter 22 of this title (relating to Practice and
Procedure).

(B) In addition to the requirements set forth in paragraph (I) otlthis subsection, all petitions
shall comply with the requirements of Chapter 22, Subchapter D of this title (relating to
Notice) and Chapter 22, Subchapter E of this title (relating to Pleadings and Other
Documents).
The commission may grant interim relief, subject to true-up, so as not to impair or delay,
the right of the requesting carrier to install, maintain, and remove its telecommunications
equipment, or to provide telecommunications services to a requesting tenant, during the
pendency of the proceeding.

(C)
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G) Adm inis trative penalties .
Penalties) shall apply to any violation of this  section whether by a  property owner, property manager,
or telecommunications  utility.
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ATTORNEYS AT LAW
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IN THE S UP ERIOR COURT OF THE S TATE I

IN AND FOR THE COUNTY OF MARICOP A

ACCIP ITER COMMUNICATIONS , INC.,
a  Nevada corporation,

CV2005.-0'I 0727
Cause No.P la intiff,

v.

COMPLAINT

(Non-cla s s ified Civil)

COX ARIZONA TELCOM, L.L.C. a n
Arizona  limite d lia bili company;
C O XC O M, INC . ,  A D LA AR E
CORPORATION (FN), a  De laware
col('}ora tion; COX co1v11v1UnIcATIons ,
IN ., a  De la wa re  corpora tion,
S UNBELT P LEAS A T P OINT, L.L.C.,
a /k/a VISTANCIA L.L.C., a  De la wa re
limite d lia bility compa ny; VIS TANCIA
co1v1mun1cAT1ons , L.L.C.; a n Arizona

l3EM81311X1b""X&'3'33a£K5§lpT§l "Q
DEBRA STARK, in he r officia l capacity a s
the  Director of the  Community Deve lo went
Department of the  City of Peoria ; JOHN
DOES  I-X; J ANE DOES  I-X; ABC
CORPORATIONS I-X; a nd XYZ
PARTNERSHIPS or OTHER ENTITIES 1-
X;

S HEA

Defendants .
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Pla intiff Accipite r Communica tions , Inc., by and through unders igned counse l, for its

Complaint a lleges as follows :

i
I
E

f
i
!

H:\10018.DlR\ACClplTER\Complaint2.wpd

i

I

I

I



1 .1 In tro d uc tio n .

2 1. Th is  C o mp la in t is  b ro u g h t b y a  lo c a l te le p h o n e  c o mp a n y Ac c ip ite r

3 Communica tions , Inc., ("Accipite r"), which has  been unlawfully precluded from offe ring its

4 communica tions  se rvice s  to the  public within a  va s t mas te r planned community known a s

5 Vis tancia , which is  loca ted within Accipite r's  se rvice  a rea . Accipite r is  s till inves tiga ting the

6 facts  and circumstances surrounding the  a llegations in this  Complaint, which is  being filed a t

7 this  time to preserve  its  cla ims against the  Defendants . Accipiter will promptly seek to amend

8 this  Complaint should additional facts  and cla ims become known.

9 2. The  wrongful s che me  to ke e p Accipite r from compe ting for cus tome rs  in

10 Vis tancia  involves  an e labora te  se ries  of care fully cra fted ins truments  and multiple  contract

11 agreements  with some terms very se lective ly disclosed to the  public and other te rns  cloaked

12 from public view under a  cla im of confidentia lity. When viewed together the documents reveal

13 a  cons pira cy a nd s che me  to unla wfully impos e  a  monopoly ove r communica tions  within

14 Vis ta ncia  a nd to inte ntiona lly de fra ud the  P la intiff a nd a ll othe r wire line  communica tions

15 carriers , other than Cox, that may a ttempt to compete  in Vistancia .

16

17 3. Pla intiff; Accipiter Communications, Inc., is  a  Nevada corporation authorized to

lg conduct business  in Arizona . Accipite r is  loca l exchange  carrie r in the  business  of providing

19 telephone and other wireline communications services such as cable television and high speed

20 inte rne t se rvice  to the  public. Accipite r conducts  it bus iness  in Arizona  including Maricopa

21 County, Arizona. Accipiter is  what is  commonly known as an incumbent local exchange carrier

22 or "ILEC." Accipiter was granted a  Certificate  of Convenience and Necessity ("CC&N") by the

23 Arizona  Corpora tion Commission to provide  loca l exchange  te lecommunica tions  services  in

24 portions ofMaricopa and Yavapai Counties. Accipiter' s service area includes largely rural areas

25 to the north and west of the  Phoenix metropolitan area .

26 4. The  de ve lopme nt tha t is  the  subje ct of this  litiga tion is  ca lle d Vis ta ncia  (the

H:\10013.DlR\ACCIPITER\Complalnt2.wpd 2
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1 "Development"). Vistancia  is  a  master planned community located within the  city limits  of the

2 City of Peoria , in the northwestern part of the City, a t roughly the intersection of Jomax and El

3 Mirage Roads. According to the developer's  marketing literature and information from the City

4 of Peoria , the Development contains approximately 7,100 acres and at build-out will consist of

5 approxima te ly 17,000 hous ing units  with a  popula tion of 45,000 re s idents , and 820 acre s

6 dedicated to commercial, mixed use and business park facilities, school sites, golf courses, parks

7 and other amenities . Based on tota l number of housing units , Vistancia  will be  approximately

8 the  s ize  of the  City of Prescott Arizona , the  l 5"1 la rges t city in Arizona . The Development

9 opened to the  public in or about February 2004. More  than 1,160 homes were  sold in 2004,

10 during the  firs t ten months  tha t the  Deve lopment was  open. S ignificantly more  than 1,160

l l building permits  were issued for construction of infrastructure  and homes in the  Development

12 during 2004, and additional building permits  for construction in the  Development continue  to

13 be applied for and issued, and the  developer intends that building permits  will continue to be

14 applied for and issued on an ongoing bases over the  next several years  as  the  Development

15 continues with construction and sales to the public.

15 5. Defendant Shea  Sunbe lt P leasant Point, LLC ("Shea  Sunbe lt") is  the  mas te r

17 developer of the  Development. On information and belief, Shea Sunbelt Pleasant Point, LLC

18 is a  Delaware limited liability company that is  authorized to do business and is  doing business

19 in  Arizona . S he a  S unbe lt is  the  s ole  me mbe r a nd ma na ge r of De fe nda nt Vis ta ncia

20 Communica tions , LLC. Afte r some  of the  events  tha t a re  the  subject of this  Compla int had

21 occurred, Shea  Sunbe lt P lea sant Point, LLC changed its  name  to Vis tancia  LLC. Howeve r, Shea

22 Sunbe lt has  continued to do bus iness  from time  to time  under the  name  of Shea  Sunbe lt P leasant

23 Point LLC. Upon information and be lie f, Shea  Sunbe lt has  exclus ive  authority to direct the

24 opera tions  and activities  of Defendant Vis tancia  Communica tions , LLC.

25 6. On informa tion a nd be lie f De fe nda nt Vis ta ncia  Communica tions , L.L.C..

26 ("Vistancia Communications") is  an Arizona limited liability company that was formed by Shea

Hz\10013.DIR\AcclplTER\complaint2.wpd 3
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belief, Cox Arizona Telcom, LLC, is  the successor-in-interest to Cox Arizona Telkom, Inc. and

successor in inte res t to Cox Arizona  Telcom II, L.L.C.

1 Sunbelt on or about March 6, 2003. Vistancia Communications was created for the sole purpose

2 of ca rrying out and otherwise  facilita ting the  wrongful acts  compla ined of in this  Compla int.

3 Vis tancia  Communica tions  is  re ferred to as  the  "Access  Entity" in the  numerous interlocking

4 instruments and agreements that are  the subject of this  Complaint.

5 7. Shea  Sunbelt and Vis tancia  Communica tion a re  re fe rred to collective ly in this

6 Complaint as the "Developer." The Developer defendants are alter egos of each other, and each

7 of the Developer defendants acted at the direction Qt on behalf 08 and under the control of the

8 other Developer defendant with regard to the allegations of and subj act matter of this Complaint.

9 All of the  Deve lope r de fendants  a re  liable  for and re spons ible  for the  actions  of the  othe r

10 Developer defendant with regard to this  Complaint.

l l 8. On infonna tion and be lie f; Cox Arizona  Te lcom, LLC, ("Cox Arizona  Te lcom")

12 is  an Arizona  limited liability company. Cox Arizona  Telcom is  a  competitive  loca l exchange

13 carrie r ("CLEC") tha t provides  te lephone  se rvices  to the  public in competition with se rvices

14 provided by ILE Cs including in competition with the Plaintiff' s  services. Upon information and

15

16

17 9. On information and be lie f, Defendant CoxComb, Inc., A Delaware  Corpora tion

1g (FN), ("CoxComb") is  a  Delaware  corporation authorized to conduct business  in Arizona and

19 doing business  in numerous s ta tes  including Arizona , and more  specifica lly CoxComb does

20 business  in Maricopa  County Arizona . CoxComb is  in the  business  of se lling and de livering

21 cable  te levis ion and high speed inte rne t se rvice  and s imila r se rvices  to the  public. Also on

2 2

23 its  bus ine s s  unde r nume rous  o the r na me s  including  but no t limite d  to CoxComb, Cox

24 Communica tions  Phoenix, Cox Communica tions , Cox Communica tions , Inc., Cox Business

25 Se rvice s , a s  we ll a s  othe r s imila r a nd dis s imila r na me s . Als o on informa tion a nd be lie f,

26 CoxComb is the sole  Member and Manager of Cox Arizona Telcom.
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1 10. On information and belief Defendant Cox Communications , Inc., is  a  Delaware

2 corporation that is  not authorized to conduct business  in Arizona. Cox Communications, Inc.,

3 does  bus iness  na tionwide , including in Maricopa  County Arizona . Also on information and

4 belief, CoxComb is  a  wholly owned subsidiary of Cox Communications, Inc.

5 l l . Defendants Cox Arizona Telcom, CoxComb, and Cox Communications, Inc. are

6 referred to collectively in this  Complaint as  "Cox." The Cox defendants  are  a lter egos of each

7

8 control of each of the other Cox defendants with regard to the allegations of and subj et matter

9 of this Complaint. All of the Cox defendants are liable for and responsible for the actions of the

10 other Cox defendant with regard to this  Complaint

11 12. De fe nda nt City of Pe oria  ("City") is  a n Arizona  municipa l corpora tion duly

12 organized unde r the  laws  of the  S ta te  of Arizona , and is  loca ted within Maricopa  County,

13 Arizona. The City has been named in this Complaint as a  proper party needed to give effect to

14 the counts relating to the Vistancia plats  and building permits .

15 13. Defendant Debra Stark (the Director) is the Community Development Department

16 Dire ctor of the  City of P e oria  a nd is  na me d in he r officia l ca pa city a s  the  Community

17 Development Department Director of the  City of Peoria . The Director has been named in this

18 Complaint as a proper party needed to give effect tithe counts relating to the Vistancia plats and

19 building pe rmits .

20 14. John Does I-X, Jane Does I-X, ABC Corporations I-X and XYZ Partnerships  or

21 othe r Entitie s  I-X a re  individua ls , corpora tions , pa rtne rs hips  a nd othe r e ntitie s  not ye t

22 sufficiently known to be  identified a t the  time  of filing of this  Compla int. P la intiff will s eek

23 leave to amend the Complaint when the true identities of any such Defendants become known.

24 15. Each of the Defendants, separately and collectively, has caused events to occur

25 in Maricopa County, Arizona that give rise  tO the  causes of action set forth in this  Complaint.

26 16. The  Cox a nd De ve lope r De fe nda nts  ha ve  cons pire d , a gre e d , a nd  o the rwis e
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wrongfully created a  complex web of intricate  inter-related documents, agreements, contracts,

understandings, actions and misrepresentations that erected impenetrable  barriers  to entry of

1

2

3 compe tition in  Vis ta ncia .

4 De ve lo p e r Re q u e s te d  a  S in g le  ILEC fo r Vis ta n c ia .

5 17. As  things  e xis te d whe n Vis ta ncia  wa s  firs t propos e d by the  De ve lope r, Vis ta ncia

6 s tre tche d a cros s  the  ce rtifica te d a re a s  of two diffe re nt ILE Cs , Accipite r a nd Qwe s t. Mos t of

7 Vis ta ncia  wa s  loca te d within Accipite r's  ce rtifica te d a re a , a nd a  s ma lle r s outhe rn portion of the

8 De ve lopme nt wa s  withing Qwe s t's  the n e xis ting ce rtifica te d a re a .

9 18. Comme ncing in e a rly 2002, S he a  S unbe lt, Accipite r a nd Qwe s t ha d dis cus s ions

10 re ga rding the  provis ion ofte le communica tions  s e rvice s  in Vis ta ncia . In those  dis cus s ions , S he a

11 S unbe lt e xpre s s e d  its  de s ire  tha t the  De ve lopme nt be  s e rve d by a  s ingle  incumbe nt loca l

12 e xcha nge  ca rrie r ra the r tha n splitting the  De ve lopme nt be twe e n Accipite r a nd Qwe s t te rritorie s  .

13 During the s e  dis cus s ions , S he a  S unbe lt re que s te d tha t Accipite r a nd Qwe s t "work toge the r" to

14 a ccomplis h the  re que s t tha t a  s ingle  ILEC s e rve  the  De ve lopme nt.

15 19. In direct re sponse  to Shea  Sunbe lt's  reques t for a  s ingle  ILEC, on or about Augus t

16 22, 2002, Accip ite r file d  a n  a pplica tion  to  e xte nd its  te rritory with  the  Arizona  Corpora tion

17 Commis s ion re que s ting tha t Accipite r's C C &N be  e xte nde d to include  the  Qwe s t se ctions , a nd

18 P la intiff e nte re d into ne gotia tions  with Qwe s t, which re s ulte d in Qwe s t's  a gre e me nt to tra ns fe r

a re a  conta ining the  s outhe rn portion of Vis ta ncia  to Accipite r, a nd the  tra ns fe r a pplica tion wa s

111.

19

20 la te r a pprove d by the  Corpora tion Commis s ion.

21 20. As  the  incumbe nt loca l e xcha nge  ca rrie r for the  De ve lopme nt, Accip ite r ha s

22 s o-ca lle d "ca rrie r of la s t re s ort" obliga tions  for the  De ve lopme nt. Upon informa tion a nd be lie f;

23 De ve lope r a nd Cox a re  a ll a wa re  tha t Accipite r ha s  ca rrie r of la s t re s ort obliga tions  for the

24 De ve lopme nt.

25 21. S he a  S unbe lt forme d Vis ta ncia  Communica tions  a fte r me e ting with Qwe s t a nd

26 Accipite r, a nd a fte r Accipite r file d the  Tra ns fe r Applica tion. De ve lope r a nd Cox ha d knowle dge
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1

2

3

4

5

6

7

8

9

10

tha t Accipite r wa s  proce e ding with the  Tra ns fe r Applica tion.

IV . The  COmmon  S e rvic e s . Ea s e me n ts  a nd  Re s tric tions  Agre e me n t.

The  S he a  S unbe lt a nd Vis ta ncia  Communica tions  e nte re d into a n a gre e me nt e ntitle d

Common Se rvice s  Ea se me nts  a nd Re s trictions  (the  "CSER"), da te d on or a bout June  10, 2003 .

The  CS ER wa s  re corde d J une  27, 2003, a s  Docke t No. 2003-0837106 in the  Officia l Re cords

of the  Ma ricopa  County Re corde r. The  s a me  e ntitie s  s igne d the  CS ER on be ha lf of both S he a

S unbe lt a nd Vis ta ncia  Communica tions , highlighting the  fa cttha t S he a  S unbe lt a nd Vis ta ncia

Communica tions  a re  e ffe ctive ly one  a nd the  s a me .

22. P urs ua nt to the  CS ER, S he a  S unbe lt gra nte d to Vis ta ncia  Communica tions , its

wholly-owne d a nd e xclus ive ly controlle d  s ubs idia ry, the  fo llowing e xclus ive  a nd pe rpe tua l

easements :11

12

13

14

15

16

17

18

i
i
IE
I
i
g
I

!
i
E

I
F
I

1
!
3

19

20

21 i

22

23

24

(a ) In Gros s  Eas ement over the  In Gros s  Eas ement Area. The  in
gross easement ("In Gross Easement") is an exclusive and perpetual easement
over, under and across  certa in rea l property within the  Development (the  "In
Gross  Easement Area") for the  purpose  of identifying and contracting with
Communica tion Se rvice  P rovide rs  a llowe d to provide  or othe rwis e  ma ke
available Facilities and Communication Services for the Develo went within the
In Gross  Easement Area . Vistancia  Communications has  soi)e  and complete
discre tion in se lecting the  Communication Service  Providers  that will provide
Communication Services  within the  Development.

(b) Service  Eas ement over the  Service  Area. The service easement
("Service Easement") is  an exclusive and perpetual easement over, under and
across  ce rta in rea l prope rty within the  Deve  prent (the  "Se rvice  Easement
Area") to construct, lay, install, own, operate, lease, license, franchise, alienate,
assign modify, alter, supplement, inspect, maintain, repair, reconstruct, replace,
remove, relocate, expat or otherwise service in the Service Easement Area any
and a ll necessary or des irable  Facilities  of any ty e  used to provide  or make
available  any Communication Services  within theIr)evelopment.

23. The  CSER includes  many defined te rms  such as : a  "Communica tion

Service  ProVider" is  a  third party provider of one  or more  Communica tion Services

within the  Deve lopment, the  te rm "Facilitie s" means  the  cons truction, ins ta lla tion,

modification, alteration, supplementation, repair, reconstruction or replacement of any

»
i
'E
i
I
1
1
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1 a nd a ll ne ce s s a ry or de s ira ble  ha rdwa re  or e quipme nt of a ny type  us e d to provide r or

2 othe rwise  make  ava ilable  any Communica tion Se rvice s , and "Communica tion Se rvice s"

3 me a n s  c a b le  te le vis io n  s e rvic e ,  c o mmu n ity te c h n o lo g y s e rvic e s ,  e -c o mme rc e

4 tra nsa ction s e rvice s , inte rne t ba ndwidth a cce s s  s e rvice s , community intra ne t s e rvice s ,

5 te lephone  se rvices  (loca l), te lephone  se rvices  (long dis tance ), video on-demand se rvices

6 a nd s e curity monitoring s e rvice s .

7 24.

8 Easement (collective ly re fe rred to in the  CSER as  the  "Combined Easement") a re

9 inte nde d "for the  priva te , pe rs ona l, e xclus ive  a nd pe rpe tua l us e  a nd be ne fit of

10 [Vistancia Communications] and its grantees, licensees, lessees, franchisees, successors

1 l and assigns who have been identified and contracted with [Vistancia Communications]

12 to own, ins ta ll, re pa ir, re loca te , e xpa nd, or othe rwis e  s e rvice  the  Fa cilitie s  us e d by

13 Communica tion Se rvice  P rovide rs  in providing Communica tion Se rvice s  to the

14 Deve lopment." The  CS ER re qu ire s Shea S unbe lt to  p ro te c t Vis ta nc ia

15 Communica tions ' "e xclus ive  rights  to  provide  Communica tion S e rvice s " a nd

16 specifically prohibits  the  use  of the  Combined Easement by Communication Service

17

18 25. All utility provide rs  othe r than Communica tion Service  Provide rs  a re

19 granted access  to the  Deve lopment for the  placement of the ir utility plant through

20 conventional dedicated public utility easements included in the Map ofDedication and

21 re corde d pla ts . Communica tion S e rvice  P rovide rs , on the  othe r ha nd, a re  s pe cifica lly

22 e xclude d from de dica te d public utility e a s e me nts , a nd ma y only ga in a cce s s  for the

23 pla ce me nt of Fa cilitie s  by e xe cuting a n a gre e me nt with Vis ta ncia  Communica tions ,

24 which ha s  sole  a nd a bsolute  discre tion to gra nt or de ny such a cce s s .

25 26. Unde r the  CS ER, Vis ta ncia  Communica tions  ha s  s o le  a nd  a bs o lu te

26 dis cre tion to s e le ct a  Communica tion S e rvice  P rovide r for the  De ve lopme nt.
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Conversely, under the language in the CSER, Vistancia Communications has sole and

absolute  discretion to exclude any Communication Service Provider it so chooses by

denying access to the Combined Easement.

27. The  CSER forms  the  founda tion of a  suite  of documents  he re ina fte r

de s cribe d, which ta ke n a s  a  whole , de mons tra te  a n inte ntiona l pla n to e xclude

compe tition a nd othe rwis e  monopolize  the  de live ry of wire line  communica tions

services  in Vis tancia .

V. Multi-Us e Eas ements  and Indemnity Agreement.

28. On July 2, 2003, the  Developer and the  City of Peoria  entered into an

agreement entitled Multi-Use  Easements  and Indemnity (the  "MUE&I"). The  MUE&I

was recorded July 23, 2003, as Instrument No. 2003-0975499 in the Official Records

of the  Maricopa  County Recorder.

29. The MUE&I sets forth several agreements between the City ofPeoria, the

Developer and Vistancia Communications which were designed to facilitate the scheme

devised by the Developer and Cox to monopolize the telecommunications market while

protecting the  City's  ability to collect franchise  fees , issue  cons truction permits  and

impose  City cons truction code  re quire me nts , a s  if die  City dire ctly controlle d the

Combined Easement. And, in the  event a  Communica tion Service  Provider was  to

mount a legal challenge to the scheme, the MUE&I requires Vistancia Communications

and the Developer to "indemnify, defend and hold harmless" the City ham any "losses,

the  MUE&I are  expla ined in the  following paragraphs .

30. Firs t, unde r the  MUE&I the  City of P e oria  is s ue s  pe rmits  for the

construction of Facilities  for Communica tion Services  (a  "Communica tion Facilities

Permit") within Multi-Use  Easements  ("MUEs," which a re  the  dedica ted easements

located within the Combined Easement) pursuant to "the same procedures under which

9

3
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1

2

4

5

6

7

8

the  City issues  permits  for the  construction and ins ta lla tion of facilities  within MUEs

issuance  of a  Communica tion Facilities  Permit, the  City must confirm with Vis tancia

Communications that the person or entity seeking a  Communication Facilities  Permit

ha s  be e n  g ra n te d  a  righ t to  cons truc t Fa c ilitie s  in  the  MUEs  by Vis ta nc ia

Communica tions  in a ccorda nce  with the  CSER, a nd the  City a cknowle dge s  tha t

Vis ta ncia  Communica tions  ha s  e xclus ive  dis cre tion to a dmit or e xclude  a ny

31. Second. under the MUE&I Shea Sunbelt and Vistancia Communications

10 a gre e  tha t the y will include  in a ny contra ct or a gre e me nt e nte re d into with a ny

11 Communication Service  Provider a  provis ion which (a) requires  the  Communication

12 Service  Provider to pay to the  City the  franchise  fees  that would be  payable  by such

13 Communica tion  S e rvice  P rovide r a s  if the  C ity (a s  oppos e d  to  Vis ta nc ia

14 Communica tions) were  the  grantor of the  right to provide  Communica tion Services

15 and/or insta ll Facilities  within the  MUEs, and (b) names the  City as  an intended third

16 party beneficiary entitled to enforce  the  provis ion se t forth in the  preceding item (a)

17

18 32. Third. u n d e r  th e  MUE &I the Shea S unbe lt a nd  Vis ta ncia

19 Communica tions  "agree  and warrant tha t any cons truction, ma intenance , or othe r

20 actions by the Developer in the MUEs will be done and repaired as if the MUEs were

21 held in fee  by the  City with no reserved rights  he ld by the  Developer." Id. a t pp. 3-4

22

within the 1V[UEs by Communication Service Providers was done in accordance with

City standards and the City of Peoria  Code like all other utility construction within the24

26
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jointly and severally indemnify the City of Peoria  from and against any losses, claims,

liabilities , damages or actions  aris ing as  a  result of the  MUE&I.

34. The City of Peoria can not administer the MUEs within the Development

in a  way which denied access  to te lecommunica tions  ca rrie rs  or e s tablished one

te le communica tions  ca rrie r a s  the  monopoly. To do so would cle a rly run a foul of

la w. i

1

i
1

1

2

3

4

5

6

7

8

9

10 35 . The  Ame nde d  a nd  Re s ta te d  De cla ra tion  o f Cove na n ts , Conditions ,

11 Restrictions, Reservations and Easements for Vistancia Village A (dated July31, 2003)

12 (the  Cc&Rs) provide  tha t a ll rights  and easements  granted in the  CSER Mn with the

13 land and are  binding on the  owners of lots  and parcels  within the  Development. This

14 provis ion ha s  the  e ffe ct of limiting the  rights  of a ll prope rty owne rs  within the

15 De ve lopme nt to the  Communica tion Se rvice  Provide r s e le cte d by the  De ve lope r

16 through Vis tancia  Communica tions . The  Deve loper has  recorded s imila rly worded

17 CC&Rs for each portion of the Development that is  under construction and being sold

18 to the  public, and the  Deve lope r intends  to record such CC& Rs  applicable  to a ll

19 parcels  of property within Vistancia  before  each various parcel or area  is  sold to the

20 public.

21 VII. Non-Exc lus ive  Licens e  Agreement NELA-CMA.

22 36. Vistancia Communications and CoxComb executed an agreement entitled

23 Non-Exclus ive  Lice ns e  Agre e me nt e ffe ctive  a s  of De ce mbe r 31 , 2003 (the

24 "NELA-CMA"). Cox Arizona  Te lcom and Cox Communica tions , Inc. a re  ass ignees

25 a nd/or dire ct be ne ficia ry of the  NELA-CMA. For purpos e s  of the  NELA-CMA, a

26 reference to CoxComb includes Cox Arizona Telcom and Cox Communications, Inc.

H:\1Go13,DIR\AcclplTER\complainl2.wpd l l
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1 37. P urs ua nt to the  NELA-CMA, Cox a gre e d to pa y ce rta in lice ns e  fe e s  to

2 Vis ta ncia  Communica tions  in e xcha nge  for a n irre voca ble  lice ns e  for pe rpe tua l us e  of

3 the  S e rvice  Ea s e me nt, s ubje ct to  the  te rms  a nd limita tions  of the  NELA-CMA a nd

4 a no the r a g re e me n t be twe e n  Vis ta nc ia  Communica tions ,  a nd  CoxComb e n title d

5 Ame nde d a nd Re s ta te d Co-Ma rke ting Agre e me nt a nd da te d a s  of Se pte mbe r 25, 2003

6 (the  "CMA"). Accip ite r re que s te d  a  copy of the  CMA from the  De ve lope r a nd Cox,

7 but the y re fus e d to provide  a  copy until J une  of 2005.

8 38. P urs ua nt to  the  NELA-CMA, Vis ta ncia  Communica tions  is  e ntitle d  to

9 $500,000 "on or be fore  te n (10) da ys  a fte r the  da te  on which the  firs t S FR or MFU

10 within the  Villa ge  A portion of the  De ve lopme nt is  conne cte d to a ny Communica tion

11 Se rvice  provided by [CoxComb]" and an additiona l $500,000 "on or be fore  ten (10) days

12 a fte r th e  d a te  o n  wh ic h  th e  firs t S FR o r MFU with in  th e  Trilo g y p o rtio n  o f th e

13 De ve lopme nt is  conne cte d to a ny Communica tion S e rvice  provide d by [CoxComb]."

14 In  a d d itio n ,  Vis ta n c ia

15 Communica tions  re ce ive s  a  pe rce nta ge  of the  re ve nue s  of CoxComb ca lcula te d on a

16 s lid ing  s ca le  once  CoxComb re a che s  75% pe ne tra tion  with in  the  De ve lopme n t.

17

18 re ve nue s  a t 75% pe ne tra tion to 20% of re ve nue s  a t 96% pe ne tra tion.

19 VIII. No n -Exc lu s ive  Lic e n s e  Ag re e m e n t NELA-P AA.

20 39. Vis ta n c ia  Co mmu n ica tio n s  a n d  Co xCo mb  e xe cu te d  a n  a d d itio n a l

21 a gre e me nt e ntitle d Non-Exclus ive  Lice ns e  Agre e me nt e ffe ctive  a s  of De ce mbe r 31,

22 2003  (the  "NELA-P AA"). Upon  in fo rma tion  a nd  be lie f,  Cox Arizona  Te lcom is  a n

23 a s s ig n e e  a n d /o r ~d ire c t b e n e fic ia ry o f th e  NE LA-P AA. F o r p u rp o s e s  o f th e

24 NELA-P AA, Accipite r be lie ve s  tha t a  re fe re nce  to  CoxComb include s  Cox Arizona

25 Te lcom a nd Cox Communica tions  Inc.

26 40 . Pursua nt to the  NELA-PAA, CoxComb a gre e d to pa y ce rta in lice nse  fe e s

H:\10013.DIR\ACClplTER\Complaint2.wpd 12
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to Vistancia Communications in exchange for an irrevocable license for perpetual use

of the Service Easement, subject to the terms and limitations of the NELA-PAA and

another agreement between Vistancia Communications, Vistancia LLC, and CoxComb

entitled Amended and Restated Property Access Agreement and dated as of September

25, 2003 (the "PAA"). Accipiter requested a copy of the PAA from the Developer and

Cox, but the Developer refused to provide a copy until June 2005 .

41 . Under the NELA-PAA, Vistancia Communications is entitled to a

percentage of revenues from CoxComb based upon a sliding scale which runs from 3%

of monthly recurring revenues at75% penetration to 5% of monthly recurring revenues

at 96% penetration. NELA-CMA at page 3, §3.01 and Schedule 3.01.

42. The CSER, MUE&I, CC&Rs, NELA-CMA, NELA-PAA, CMA and

PAA constitute a suite of documents that were devised by the Developer and Cox to (i)

establish a barrier to entry into the telecommunications market within the Development

to any Communication Service Provider other than Cox Arizona Telcom, and (ii)

monopolize the telecommunications market so as to maximize profits to the Developer

and Cox.

43. At or about the end of June, 2003, the Developer represented to Accipiter

that there would be a up-front license fee of $500,000 per phase that Accipiter would

be required to pay for access to the easements in Vistancia. The Developer expressly

represented to Accipiter and to the City of Peoria that this license fee being demanded

of Accipiter was the same terms for access required of any carrier for access to the

development. And specifically, the Developer and Cox expressly represented to

Accipiter on numerous occasions that Cox is subj et to the same rems as Accipiter for

access to the Development and that Cox will pay and has paid the $500,000 per phase

license fee, the same as all other wireline communications providers that desire to gain

access to Vistancia.

3
1

1
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44. In or about October of 2003, the  Deve loper presented a  form of non-

exclusive  license  agreement to Accipite r, which the  Developer represented was the

same terms of access  being required of Cox, and that would be  offered to any other

communica tions  provide r tha t may reques t access  to Vis tancia . Contra ry to this

representa tion by the  Developer, the  CMA and PAA terms tha t were  included in the

Vistancia  Communications-CoxCom NELAs, were  not included in the  non-exclusive

license  agreements  offered to Accipiter.

45. Accipiter requested copies of the CMA and PAA from the Developer and

Cox, but they refused to provide them claiming that they were confidential instruments .

46. Contrary to the multiple representations made by Cox and the Developer

to Accipite r, Accipite r wa s  not be ing offe re d the  s a me  te rms  for a cce s s  to the

Deve lopment a s  Cox was  rece iving and paying. To the  contra ry, Cox payment of

$500,000 per phase for the first two phases ofVistancia under the CoxComb-Developer

NELA-CMA, was nothing but a  sham payment of no economic consequence  to Cox,

because the Developer previously secretly paid Cox $ l ,000,000 for the sole purpose of

having Cox return the $1,000,000 to the Developer as a sham payment for the first two

phases under the publically disclosed NELAs to create  the fa lse  impression that Cox

was paying the same amounts being demanded of other carriers , including Accipiter.

47. Additiona lly, the  NELAs  re quire  ca rrie rs  to pa y a  pe rce nta ge  of the

revenues from customers  to the  Developer purportedly in re turn for permission from

the  Access  Entity for the  ca rrie rs  to approach the  City for a  permit to use  the  utility

easements in Vistancia. However, that payment term for Cox is also a sham designed

a nd e mploye d by Cox a nd the  De ve lope r to ca rry out a n e la bora te  s che me  to

monopolize  te lecommunications services  in Vistancia .

48. Contrary to the multiple representations made in the CoxComb-Developer

NELA-CMA and NELA-PAA, the  requirements  for Cox to pay a  pe rcentage  of the

14

@

i
4
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revenues  to the  access  entity were  not in re turn for the  license  a s  it s eems  in the

NELAs , but ins te a d, for Cox only, this  re quire me nt wa s  cons ide ra tion for the

confide ntia l CMA a nd P AA te rms  incorpora te d only into Cox's  NELA-CMA a nd

NELA-PAA. In fact, contra ry to the  multiple  representa tions  by the  Deve lope r and

Cox, that Cox was being offered and was paying the same terms for access to Vistancia

as were being offered to a ll other communications carriers , as  an undisclosed part of

Cox's  terms for access to Vistancia as later described by Cox, Cox was also receiving

certain valuable preferred marketing arrangements and Capital Contributions from the

Developer and numerous other valuable benefits under the confidential CMA and PAA

terms in the Cox/Developer NELAs which were offered to no other carriers , and were

actively concealed from all other carriers  by Cox and the  Developer.

49. The  public requirement for payment of $500,000 pe r phase , and the

payment of a  percentage  of the  gross  revenues  back to the  Deve loper, without the

ma rke ting a rra nge me nts  a nd othe r contra ctua l be ne fits  be ing provide d to Cox,

effectively prohibit the  entry of a  competitor into Vistancia  to provide  communication

services to the  public.

IX. Public Policy Supports  Open Acces s  to Utility Eas ements .

50. There  is  s trong public policy supporting open access to easements  for

public utilities including communications providers. For example, State statutes A.R.S.

of their right-of-ways by telecommunications providers on a non-discriminatory basis .

any ordinance  tha t may prohibit or have  the  e ffect of prohibiting the  ability of any

te lecommunica tions  corpora tion to provide  te lecommunica tions  se rvice ." These

statutes require license or franchise fees to be imposed "on a competitively neutral and

15H:\1001 SDIR\ACCIPITER\Complaint2.wpd
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2 application fees and construction permit fees to be applied on a  competitively neutral

3 and non-discriminatory basis , and further requires  applica tion and permit fees  to be

4 "directly related to the costs  incurred by the political subdivision in providing services

5 re la ting to the  granting or adminis tra tion of applica tions  or permits ." The  breadth of

6 public policy favoring open and non-discriminatory access  to the  public right-of-way

7 is  furthe r e vide nce d in the  City of Pe oria 's  de ve lopme nt a nd s ubdivis ion code s ,

8 standards, and requirements, which mandate public utility easements dedicated to the

9 public us e . For e xa mple , the  Pe oria  City Code  on s ubdivis ion pla tting re quire s

10 subdividers  to "provide for Utility Easements  as  required by the  appropria te  Utility or

l l the  City of Peoria  in accordance  with the  Utility's  specifica tions , the  City of Peoria

12 Infrastructure  Development Guidelines  and other applicable  City construction codes

13 and s tandards ." Peoria  City Code, Section 24-92. And the  City's  Site  Plan & Design

14 Review Process  Guide  require s  subdivide rs  to provide : "Right-of-way/easement

15 de dica tion (8' P UE outs ide  of a ll ROW)." Additiona lly, P la intiffs  CC&N a nd its

16 carrier of las t resort obliga tions , and its  s ta tus  as  an ILEC further support the  public

17 policy supporting ope n a cce s s  to e a se me nts  for public utilitie s . The se  a nd othe r S ta te ,

18 Fe de ra l a nd loca l la ws , re gula tions , s ta nda rds , doctrine s , a nd proce dure s  re quire  a nd

19 assure that public utility easements will be available to the public and to all phone and

20 communications companies alike in today' s competitive communications environment.

21 51. Cons is tent with the  CSER and the  MUE&I, the  Deve lope r crea ted a

22 se rie s  of maps , pla ts  and othe r documents  tha t implement and apply the  MUEs in

23 Vistancia , such as  the  Map of Dedication of Vistancia  Phase  lA, recorded on August

24 12, 2003 in the  Officia l Records  of the  Maricopa  County Recorder's  Office  a t Book

25 647, Page 3 l, and the Final Plat of Vistancia Village A Parcel 36, recorded on October

26 9, 2003 in the Official Records of the Maricopa County Recorder's  Office at Book655,

1 6

1

:

i
{
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P a ge  30, a nd nume rous  othe r ma ps , pla ts , a nd ins trume nts , which we re  ca us e d to be

re corde d. The  MUEs  a re  configure d on the s e  ma ps , pla ts , a nd ins trume nts  s uch tha t

a  wire line  communica tions  provide r ca nnot a cce s s  the  lots  in Vis ta ncia  without a cce s s

through the  MUE a re a s  .

Count One:
(Violation of §44-1402 of

Arizona Uniform State Antitrust Act)

1

2

3

4

5

6

7 52. P la in tiff re pe a ts  a nd  re a lle ge s  a ll in  th e  a b o ve

8 P a ra gra phs  a s  if fully s e t forth he re in.

9 53. S a le s  of s uite  of communica tions  s e rvice s  including la ndline  te le phone

10 se rvice , broa dba nd Inte rne t a cce s s  a nd ca ble  te le vis ion to prope rty owne rs  within a nd

l l throughout the  ViS ta ncia  De ve lopme nt a re  tra de  a nd comme rce  within the  S ta te  of

12 Arizona  s ubj e t to the  Arizona  Uniform S ta te  Antitrus t Act (he re a fte r "Antitrus t Act") .

13 Sa id tra de  a nd comme rce  cons titute  a  re le va nt product a nd ge ogra phic ma rke t whe re in

14 compe tition ha s  be e n unla wfully re s tra ine d, tha t ha s  be e n unla wfully monopolize d, a nd

15 whe re in pla intiff ha s  incurre d a ntitrus t injury in  viola tion of the  Antitrus t Act.

16 54. S a le s  of a  suite  ofcommunica tions  s e rvice s  including la ndline  te le phone

17 se rvice , broa dba nd Inte rne t a cce s s  a nd ca ble  te le vis ion to prope rty owne rs  within a nd

1g throughout P la intiff' s  a uthorize d s e rvice  te rritory a s  de fine d by P la intiff' s C C &N a re

19 tra de  a nd comme rce  within the  S ta te  of Arizona  subj e t to the  Antitrus t Act. S a id tra de

20 a n d  c o mme rc e  c o n s titu te  a  re le va n t p ro d u c t a n d  g e o g ra p h ic  ma rke t wh e re in

21 compe tition  ha s  be e n  unla wfully re s tra ine d , tha t is  now thre a te ne d  with  un la wful

22 monopoliza tion, a nd whe re in P la intiff ha s  incurre d a ntitrus t injury in viola tion of the

23 Antitrus t Act.

24

o f th e  a lle g a tio n s

55. S a le s  of e a ch kind ofcommunica tions  se rvice  within the  suite  of s e rvice s

25 de s cribe d in pa ra gra phs  53 a nd 54 within a nd throughout the  Vis ta ncia  De ve lopme nt

26 a re  a ls o a  re le va nt product a nd ge ogra phic ma rke t or s ubma rke t whe re in compe tition

17H:\10013.DIR\AcclplTER\complaint2.wpd



1 ha s  be e n re s tra ine d, tha t ha s  be e n unla wfully monopolize d, a nd whe re in P la intiff ha s

2 in c u rre d  a n titru s t in ju ry in  vio la tio n  o f th e  An titru s t Ac t. S a le  o f e a ch  s u ch

3 communica tions  s e rvice  within a nd throughout pla intiffs  a uthorize d s e rvice  te rritory

4 a re  a ls o a  re le va nt product a nd ge ogra phic ma rke t or s ubma rke t whe re in compe tition

5 ha s  be e n re s tra ine d, tha t is  now thre a te ne d with unla wfill monopoliza tion, a nd whe re in

6 P la intiff ha s  incurre d a ntitrus t in jury in  viola tion of the  Antitrus t Act.

7 56. By a nd through a ll of the  a gre e me nts  a nd a s socia te d conduct of the  Cox

8 a nd De ve lope r De fe nda nts  a s  de ta ile d throughout the  a bove  pa ra gra phs , the  Cox a nd

9 De ve lope r De fe nda nts  ha ve  con tra cte d , combine d  a nd  cons p ire d  to  re s tra in  a nd

10 e limina te  compe tition , to  e xclude  p la in tiff o r impe de  p la in tiffs  a b ility to  compe te

11 ge ne ra lly, a nd  to  monopolize  o r a tte mpt to  monopolize  e a ch  o f the  ma rke ts  a nd

12

13 Antitrus t Act.

14 57. The  Cox a nd De ve lope r De fe nda nts ' conspira cy a nd a s socia te d conduct

15 ha ve  de prive d prope rty owne rs  throughout the  Vis ta ncia  De ve lopme nt of a ny choice

16 for the ir communica tions  ne e ds , de prive d the m of the  supe rior s e rvice  a nd te chnology

17 tha t compe tition would bring, a nd de prive d the m of the  lowe r ra te s  tha t compe tition

18 would bring. The  Cox a nd De ve lope r De fe nda nts ' cons pira cy a nd a s s ocia te d conduct

19 thre a te ns  the s e  s a me  a nticompe titive  e ffe cts  a nd re s ulting injury to prope rty owne rs

20 throughout P la intiff' s  a uthorize d s e rvice  te rritory be ca us e , by e xcluding P la intiff from

21 se rving more  tha n 95% of the  e xpe cte d popula tion of tha t te rritory, P la intiff is  de prive d

22 of a ny re a s ona ble  pros pe ct of compe titive  via bility a nd the  te rritory a s  a  whole  is

23 the re by thre a te ne d with monopoliza tion.

24 58. The re  is  no re a sona ble  or le gitima te  bus ine s s  jus tifica tion for a ny of the

25 e xclus iona ry or o the rwis e  compe tition-s uppre s s ing  fe a ture s  of the  contra cts  a nd

26 a s s oc ia te d  a rra nge me nts  de s cribe d  in  the  a bove  pa ra g ra phs . An y p u rp o rte d

lbH:\10013.DIR\ACCIPITER\Complaint2.wpd
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Count Two:
(Violations of §44-1403 of

Arizona  Unifo rm Sta te  Antitrus t Ac t)

I

1 "e ffic ie nc ie s " of the s e  contra c ts  a nd a rra nge me nts  a re  fa r outwe ighe d by the

2 anticompetitive  effects  described in paragraph 57.

3 59. The Cox and Developer Defendants ' conspiracy and associated conduct

4

5 injured in its  bus ines s  and property and has  incurred antitrus t injury as  a  direct result

6 of said violation. The violation is flagrant, thereby entitling Plaintiff to three times the

7 damages sustained. The violation is continuing and, unless enjoined and restrained,

8 threatens both further anticompetitive effects and further antitrust injury to plaintiff,

9 thereby entitling plaintiff to injunctive and other equitable relief. Plaintiff is also

10 entitled to its  cos ts  and reasonable  a ttorneys ' fees  in the  prosecution of this  action.

11

12

13 60. Plaintiff repeats and realleges all of the allegations in the above

14 Paragraphs as if fully set forth herein.

15 61. The Cox and Developer Defendants  have  es tablished, mainta ined and

16 used a  monopoly over the relevant market described in paragraph 51 and over relevant

17 submarkets therein for the purpose of excluding competition and controlling, fixing or

18 maintaining prices therein. The Cox and Developer Defendants have thereby violated

19 §44- 1403 of the Antitrust Act.

20 62. The Cox and Developer Defendants have attempted to establish a

21 monopoly, and now threaten to achieve this obi ective, over the relevant market

22 described in paragraph 52 and over relevant submarkets therein for the purpose of

23 excluding competition and controlling, fixing or maintaining prices therein. The Cox

24 and Developer Defendants have thereby violated §44- 1403 of the Antitrust Act.

25 63. The Cox and Developer Defendants' conduct constituting the violation

26 alleged in paragraph 61 has deprived property owners throughout the Vistancia

19

i
I
Q
1
E

I

I

1
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1 Deve lopment of any choice  for the ir communica tions  needs , deprived them of the

2 superior service and technology that competition would bring, and deprived them of the

3 lower rates that competition would bring. The Cox and Developer Defendants ' conduct

4 constituting the violation alleged in paragraph 62 threatens these same anticompetitive

5 effects and resulting injury to property owners throughout plaintiff' s  authorized service

6 territory because , by excluding pla intiff from serving more  than 95% of the  expected

7 popula tion of tha t te rritory, pla intiff is  de prive d of a ny re a s ona ble  pros pe ct of

8 compe titive  via bility a nd the  te rritory a s  a  whole  is  the re by thre a te ne d with

9 monopoliza tion.

10 64. There is  no reasonable or legitimate business justification for any of the

11 exclusionary or otherwise competition-suppressing features of the conduct constituting

12 the viola tions a lleged in paragraphs 59 and 60. Any purported "efficiencies" of these

13 features are far outweighed by the anticompetitive effects described in paragraph 63 .

14 65. As a  direct result of Cox and Developer Defendants ' violations, pla intiff

15 has  been injured in its  bus iness  and property and has  incurred antitrus t injury. The

16 violations are flagrant, thereby entitling plaintiff to three times the damages sustained.

17 The violations are continuing and, unless enjoined and restrained, threaten both further

18 a nticompe titive  e ffe cts  a nd furthe r a ntitrus t injury to pla intiffs , the re by e ntitling

19 plaintiff to injunctive and other equitable  relief. Plaintiff is  a lso entitled to its  costs  and

Count Three:
(Promissory Estoppal)

20 re a s ona ble  a ttorne ys ' fe e s  in the  pros e cution of this  a ction.

21

22

23

24

25

26

66. P la intiff re pe a ts  a nd re -a lle ge s  a ll of the  a lle ga tions  in the  a bove

Paragraphs as  if fully se t forth here in.

67. The  Deve loper and Cox each made  promises  to Pla intiff tha t Pla intiff

H:\10013.DlR\ACCIPITER\Complaint2.wpd 20
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would be allowed and was being allowed access to the utility easements in Vistaneia

on the same terms as Cox. It was reasonably foreseeable to the Developer and Cox that

1

2

3

4

5

6 re liance .

7 70. Cox and the Developer have breached that promise causing significant

8 ha rm to Accipite r in a n a mount to be  de te rmine d a t tria l, but no le s s  tha n the

9 jurisdictiona l minimum of this  Court, for which Cox and the  Deve loper a re  liable  to

10 Plaintiff. .

Pla intiff would re ly on tha t promise .

68. P la intiffjus tiiiably re lied upon tha t promise .

69. P la intiff incurre d a  los s  a nd s uffe re d de trime nt a s  a  re s ult of s uch

Count Four:
(Tortious Interference with Business Expectancy)

11

12

13 71 .

14 Paragraphs as  if fully se t forth here in.

15 72. Pla intiff ha s  a  lega lly protected bus iness  inte re s t and expectancy in

16 rea sonable  and non-discrimina tory acce ss  to the  utility e a sements  within public

17 developments for the  purposes of providing communications services to the  public.

18 73. Cox and the Developer knew of this legally protected business interest.

19 74. Cox and the  Deve loper intentiona lly inte rfe red with Pla intiff' s  rightful

20 access  to the  utility easements  in Vis tancia , contrary to Pla intiff's  lawfully protected

21

P la intiff re pe a ts  a nd re -a lle ge s  a ll of the  a lle ga tions  in the  a bove

business interest and expectancy.

22 75. Cox's  and the  Developer's  conduct was improper.

23 76. As  a  re s ult, P la intiff s uffe re d da ma ge s  ca us e d by Cox's  a nd the

24 Developer' s tortuous interference with Plaintiff' s legally protected business expectancy,

25 in an amount to be  determined a t tria l, but no less  than the  jurisdictional minimum of

26 this  Court, for which Cox and the  Developer a re  liable  to the  Pla intiff.

2 lH:\10013. DIR\ACClplTER\Complaint2.wpd



1

2

3 77. P la intiff re pe a ts  a nd re -a lle ge s  a ll of the  a lle ga tions  in the  a bove

4 Paragraphs  as  if fully s e t forth here in.

5 78. Cox and Developer provided P la intiff with fa lse  or incorrect information,

6 or omitted or fa iled to dis clos e  mate ria l information.

7 79. Cox a nd De ve lope r inte nde d tha t P la intiff re ly on the  informa tion

8 provided and Cox and Developer provided it for tha t purpose .

9 80. Cox and Developer failed to exercise  reasonable care  or competence in

10 obta ining or communica ting the  information.

11 81. P la intiff re lie d on the  informa tion.

12 82. P la intiffs  re lia nce  on the  informa tion wa s  jus tifie d.

13 83. As a result, Plaintiff was  damaged in an amount to be determined at trial,

14 but no le s s  tha n the  juris dictiona l minimum of this  Court, for which Cox a nd the

Deve lope r a re  liable  to P la intiff.

Count Five
(Negligent Misrepresentation)

15

16

17

18 84. P la intiff re pe a ts  a nd re -a lle ge s  a ll of the  a lle ga tions  in the  a bove

19 P aragraphs  a s  if filly s e t forth he re in.

20 85. Cox and the Developer made representations  to the P laintiffthat P laintiff

21 would be  a llowed acces s  to Vis tancia  under the  s ame te rms  offe red Cox as  a lleged

22 above.

23

24

25

26

Count S ix:
(Co mmo n  Law Frau d )

86. The representations  were false.

87. The representations  were material, in that they were sufficiently important

to influence  P la intiffs  actions , caus ing P la intiff to fa il to pres ent ce rta in facts  to the

City of Peoria , and caus ing P laintiff to otherwise lack sufficient knowledge to discover

22H:\10013.DIR\ACClplTER\Complaint2.wpd
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Cox's  and the  Developer's  unlawful scheme until much la te r a fte r Pla intiff had been

excluded from s ignificant portions  of Vis tancia , and a fte r s ignificant irreparable  and

othe r ha rm ha d occurre d, a nd othe r ma te ria l influe nce s  a s  de scribe d a bove  ha d
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Eoccurred. i
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I

1

2

3

4

5 88. Cox a nd the  De ve lope r kne w tha t the  re pre s e nta tions  we re  fa ls e .

6 89. Co x a n d  th e  De ve lo p e r in te n d e d  th a t P la in tiff wo u ld  a c t u p o n  th e

7 representations in a manner reasonably contemplated by Cox and the Developer which

8 wa s  tha t P la intiff would not pa y the  a mounts  be ing de ma nde d for a cce s s  to the

9 De ve lopme nt a nd ins te a d would not e nte r into compe tition with Cox to provide

10 communications services within the Development and would lack knowledge sufficient

11 to stop or otherwise expose Cox and Developers wrongful actions, and would otherwise

12 act or fa il to act to Pla intiff" s  de triment.

13 90. Pla intiff did not know tha t the  representa tions  were  fa lse ..

14 91. Plaintiff re lied on the truth of the representations .

15 92. Plaintiff s reliance was reasonable and justified under the circumstances .

15 93. As a result, Plaintiff was damaged in an amount to be determined at trial,

17 but no le s s  tha n the  juris dictiona l minimum of this  Court, for which Cox a nd the

Deve lope r a re  liable  to P la intiff

l

Count Seven :
20 (Punitive Damages )

21 94. P la intiff re pe a ts  a nd re -a lle ge s  a ll of the  a lle ga tions  in the  a bove

22 Paragraphs as  if fully se t forth here in.

23 95. The  a ctions  of the  Cox a nd De ve lope r De fe nda nts  a lle ge d in his

24 Compla int we re  inte ntiona lly unde rta ke n by the m with the  inte nt a nd purpos e  of

25 causing significant harm to Plaintiff and to benefit the Cox and Developer Defendants,

26 or a lternatively were  undertaken by the  Cox and Developer Defendants  for their own

2 3

1 8

1 9
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1

2

3

4

benefit with reckless  and wanton dis regard to the  high risk of s ignificant economic

ha m to  P la intiff

96. As  a  re sult, P la intiff ha s  the  right to recove r punitive  damages  in an

amount to be  de te rmined a t tria l, but no less  than the  jurisdictiona l minimum of this

Court, for which Cox and the  Developer a re  liable  to Pla intiff.

Count Eight:
(Declaratory Judgment)
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5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21
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I22

23

24

25

26

II

97. P la intiff re pe a ts  a nd re -a lle ge s  a ll of the  a lle ga tions  in the  a bove

Paragraphs as  if fully se t forth here in.

98. The City of Peoria  has approved and caused to be recorded numerous

pla ts  and other subdivis ion documents  re la ting to Vis tancia  which a re  unlawful and

otherwise invalid because of the unlawful CSER, MUE&I and MUEs referenced in and

incorporated in the plats  and documents.

99. The Cox-Developer CMA and PAA agreements are integral parts of the

Cox and Developer' s unlawful acts and scheme and are otherwise unlawful and invalid.

100. The Defendants apparently dispute that the multiple plats and subdivision

documents relating to Vistancia  are  invalid and unlawful, and the Cox and Developer

Defendants  apparently dispute  tha t the  CMA and PAA are  unlawful and invalid.

101. An actua l and jus ticiable  controversy tha t is  ripe  for judicia l resolution

exists between the Plaintiff and the Defendants regarding whether the plats and other

documents  re la ting to Vis tancia  are  unlawful and invalid and regarding whether the

CMA and PAA a re  unlawful and inva lid.

102.

declara tory judgment of this  Court se tting forth the ir respective  rights  with regard to

the  lack of validity of the  pla ts  and other subdivis ion documents  in Vistancia  and the

unlawfulness of the MUE's and the MUE&I dedication on them, and the unlawfulness

24Hz\10013.DIR\ACCIPITER\Complair\t2.wpd
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and lack of va lidity of the  CMA and PAA.

Count Nine :
(Injunction Agains t Is s uing  Build ing  Permits )

103. P la intiff re pe a ts  a nd re -a lle ge s  a ll of the  a lle ga tions  in the  a bove

Paragraphs as  if fully se t forth here in.

104. P la intiff" s  bus ine s s  re la tionship a nd the  a va ila bility of public utility

easements  is  unique, such that Pla intiff will suffer irreparable  harm and will not have

an adequate remedy at law in the event that construction is allowed to continue under

the unlawful plats and other instruments which violate multiple State Statutes and other

1

2

3

4

5

6

7

8

9

10

11

12 to an injunction issued by the  Court barring the  City from issuing any further building

13 permits  for Vis tancia  until such time  as  the  unlawful CSER, MUE&I, and the  MUE's

14 are tenninated, and the unlawful plats and other documents are corrected.

15 WHEREFORE, Pla intiffAccipite r Communica tions , Inc. respectfully requests

16 that the  Court enter judgment in Pla intiffs  favor and against Defendants  as  follows:

17 A. Awarding damages for Pla intiff and against Defendants  Shea Sunbelt,

1 g Vistancia Communications, Cox Arizona Telcom, CoxComb and Cox Communications,

19 Inc., in an amount to be determined at tria l, but in no event less than the jurisdictional

a pp lic a b le  la w.

105 u

20 minimum of this  Court;

21 B. Awarding punitive  damages for Pla intiff and against Defendants  Shea

22

23 Communications, Inc., in an amount to be determined at trial, but in no event less than

24 the  jurisdictiona l minimum of this  Court,

25 . C. Is suing an injunction orde ring De fendants  Shea  Sunbe lt, Vis tancia

26 Communications, Cox Arizona Telcom, CoxComb, and Cox Communications, Inc. to

Hz\10013.DIR\ACCIPITER\Complainl2.wpd 2 5
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stop all violations of the Arizona Uniform State Antitrust Act.

D. Declaring that the plats and other recorded instruments for the Vistancia

development and the CMA and PAA are unlawful and invalid,

E. Issuing an injunction ordering the City and its Community Development

Department Director to stop all iilrther issuance of building permits for the Vistancia

development until the CSER, MUE&I, and MUEs are abolished and all recorded

instruments on which the CSER, MUE&I and MUE are referenced are corrected and

made lawful.

F. For an award ofPlaintifi' s costs and reasonable and actual attorneys' fees

incurred in bring this action pursuant to A.R.S. §§ 12-341 .0 l , and other applicable law,

G. For such other and further relief as the Court deems just and equitable

under the circumstances.

RESPECTFULLY SUBMITTED thisJ o  *Eay of W  / * / 6 , 2005.

MORRILL & ARONSON, P.L.C.
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By 4/ 4 ~
Ma rtin  A. Arons on
Willia m D. Cle a ve la nd
One  Eas t Camelback Road, Suite
340
Phoenix, AZ 85012-1648
Attorneys for Plaintiff
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